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Statement of the issues to be decided:

(1) Whether Defendants are entitled to summary judgment on the Plaintiff’s claims against
them?

Summary of the argument:

Defendants are not entitled to summary judgment on Plaintiff’s claims, particularly when
viewing the facts in the light most favorable to him and drawing reasonable inferences in his favor.
As demonstrated in this memoranda, Defendant, Naftali Wolf, and Defendant, Carli Lewis,
violated clearly established law when taking unconstitutional and illegal action against Plaintiff,
Demetrius Kern, thus they have no qualified immunity to his lawsuit. And, in light of the
uncontradicted evidence of failure to train, Defendant, City of Cleveland Heights, is liable under
Monell. Finally, Defendant Wolf and Defendant Lewis are liable to Plaintiff Kern on the state law
claims asserted against them, including because they lose immunity under R.C. 2744.03 for their
actions taken with “malicious purpose, in bad faith, or in a wanton or reckless manner” all in

contravention of R.C. 2744.03.

viii
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MEMORANDUM IN SUPPORT OF MOTION

We incorporate in full Plaintiff’s Motion for Partial Summary Judgment. (Doc. 62).
. STANDARD OF REVIEW

In considering a motion for summary judgment, courts view the factual evidence in favor
of the non-moving party and draw all reasonable inferences in the non-moving party’s favor.
Williams v. Mehra, 186 F.3d 685, 689 (6th Cir. 1999) (en banc). Also, courts do not credit any
testimony that is “blatantly contradicted” by video testimony. Scott v. Harris, 550 U.S. 372, 380
(2007). Rather, courts view “the facts in the light depicted by the video tape.” Id. at 380-381.
However, “[t]o the extent that facts shown in videos can be interpreted in multiple ways or if
videos do not show all relevant facts, such facts should be viewed in the light most favorable to
the non-moving party.” Latits v. Phillips, 878 F.3d 541, 547 (6th Cir. 2017). Finally, courts do
not accept as true “legal conclusions or unwarranted factual inferences.” In re Sofamor Danek
Group, Inc., 123 F.3d 394, 400 (6th Cir. 1997) (internal quotation omitted).

1. FACTS (in the light most favorable to the Plaintiff)

This case arises out of an interaction between the Plaintiff, Demetrius Kern (“Mr. Kern”)
and primarily two City of Cleveland Heights (“City”) Police Officers, Carly Lewis (“Ofcr.
Lewis”) and Naftali Wolf (“Sgt. Wolf”), on September 22, 2022, most of which was captured on
video. (Ver. Compl., Doc. 1 at 1 3, 9-61).

A. Background on Ofcr. Lewis and her initial interaction with Mr. Kern prior to
Sgt. Wolf’s arrival on scene on September 22, 2022

Ofcr. Lewis joined the City’s Police Department (“CHPD”) on June 3, 2018. (Depo.
Lewis, Doc. 52, at 23). Although she was provided with CHPD’s procedure manual, she was
never trained on it (Id. at 24), and she was never trained, at any time, on clearly established

rights, including those at issue in this case. (ld. at 27, 35, 44-47, 72-73, 82). While in field
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training with CHPD, Ofcr. Lewis struggled with putting in the information necessary for a
criminal complaint. (Id. at 53, 56; Exhibit 9, Doc. 51-11). She also had difficulty with deciding
when to activate lights and sirens. (Id. at 54).

In 2019 in her first formal evaluation, Ofcr. Lewis stated she had a “hope” to learn and
understand more policy and procedure, as well as learn city and state laws. (Id. at 61, 67). But,
CHPD did nothing to follow up on these requests for training. (Id. at 61-62). She recalls
receiving no training on obstruction charges prior to September 22, 2022. (Id. at 63, 72).
Despite her lack of training, she did know that in order to determine probable cause for an
offense an officer had to know all of the elements of the offense, and there had to be evidence
supporting all of those elements. (Id. at 76-78).

Also despite her lack of training, Ofcr. Lewis admitted she has to perform her duties
consistent with the U.S. Constitution, that she does not have to comply with an order that is in
conflict with federal, state or local law, and that if the legality of an order is in doubt, she has to
confer with an authority higher than the supervisor giving the order. (ld. at 84-85). However,
CHPD never clarified whether she or other officers could or would be disciplined for violating
the U.S. Constitution. (Id. at 90). Ofcr. Lewis also admitted that CHPD policy no. 423 required
her body worn camera be activated in any enforcement or investigative contact (Id. at 102-103),
and that it is impossible to record all of such contact without activating the camera prior to
activating her lights and sirens, as activating lights and sirens is part of her enforcement activity.
(1d. at 106-107).

Ofcr. Lewis was sued in 2020 or 2021 for an accident while driving her police vehicle,
and the central dispute in that case was whether she had activated her lights and sirens before the

accident occurred. (Id. at 74-75).
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On September 22, 2022, Ofcr. Lewis was on patrol in the area of Noble Road and
Mayfield Road when she saw a silver Infiniti that generally matched a description of a vehicle
used by a suspect in a domestic violence incident from the day before. (Id. at 115). She had no
knowledge of the suspect involved and she had not read the incident report. (Id. at 116-117).
The silver Infiniti was driven by Larelle Goodman (“Mr. Goodman”), and Ofcr. Lewis ran the
license plate and discovered that it came back with an expired license plate sticker, which gave
her probable cause to stop the silver Infiniti. (Id. at 117).

Mayfield Road has five lanes, two lanes running in each direction and a middle turn lane.
(1d. at 118). Ofcr. Lewis was in the left lane, while the silver Infiniti and Mr. Kern (driving a
white Tesla) were in the right curb lane. (Id. at 119-120).

Mr. Kern’s testimony was that Ofcr. Lewis’ lights and sirens were not on when she cut
in, at a 30-to-50-degree angle, from the left lane to the right lane, cut him off and almost caused
an accident. (Depo. Kern, Doc. 54, at 40-41, 134-138). As a consequence, Mr. Kern had to lock
up the brakes and he skidded to a stop, but not before Ofcr. Lewis came “very close” to hitting
him. (Id. at 136-137). And, Ofcr. Lewis did not activate her lights and sirens until after she was
fully in front of him. (Id. at 137-138). Ultimately, Ofcr. Lewis apologized to Mr. Kern for
almost causing an accident. (Id. at 134, 138).

For her part, Ofcr. Lewis gave a statement to Internal Affairs approximately a week after
the incident which, in her deposition, she admitted was truthful. In fact, she testified she would
make no changes to her statements to Internal Affairs. (Depo. Lewis, Doc. 52, at 196, 202-203).
Exhibit 17 is her statement to Internal Affairs in which she stated that her vehicle actually was in
between the two lanes when Mr. Goodman slammed on his brakes (Exhibit 17 at 08:47:45,

timestamps reflecting those on the body worn cameras), that she then shouted for Mr. Goodman
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to move forward, which he did, so that she could get behind him (Id. at 08:47:55), that he
followed all of her directives (id. at 08:48:15), and that she apologized to Mr. Kern for the way
the traffic stop went down because the “placement was bad,” and the “timing was bad” (Id. at
08:48:51). Ofcr. Lewis reiterated most of this in her deposition when she testified that Mr.
Goodman hit his brakes right away in an “abrupt” manner (Id. at 124-125), and that as a result of
Mr. Goodman slamming on his brakes, Ofcr. Lewis slammed on her brakes, forcing Mr. Kern to
slam on his brakes. (ld. at 125). Ofcr. Lewis also admitted that as she cut over, her vehicle was
“very close” to Mr. Kern’s vehicle, and she admitted that there almost was a collision as a result,
but Mr. Kern was able to stop before any accident occurred. (Id. at 126, 131).

Significantly, Ofcr. Lewis admitted she did not activate her turn signal when changing

lanes. (Depo. Lewis, Doc. 52, at 119-120). Ofcr. Lewis also admitted that, for a failure to yield
to lights and sirens charge, there must be sufficient time for other drivers to appreciate the fact
that lights and sirens are on, and then react to that. (Id. at 128). However, Ofcr. Lewis admitted
she could not say how long Mr. Kern had to react (id. at 128) and could not say how much time
he had to stop. (Id. at 130). She also admitted Mr. Kern stopped without any accident occurring.
(Id. at 131). Significantly, Ofcr. Lewis testified she did not even see Mr. Kern’s vehicle as she
made the lane change, because she was focused on Mr. Goodman’s vehicle. (ld. at 130).
Consequently, she could not say whether the almost-collision occurred during the lane change, or
afterwards, because she did not see Mr. Kern’s vehicle. (Id. at 131-132).

After the vehicles were stopped, video recorded the interaction. Filed conventionally is
cell phone video taken by Mr. Kern, Kern_1119-20220922_185844.mp4,! that records him

saying to Ofcr. Lewis, as she approaches Mr. Goodman’s vehicle, “I want your badge number,

! Both of the .mp4 videos were authenticated with the declaration of Mr. Kern. (Doc. 62-1).
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you almost ran me off the road.” (1d.). Mr. Kern wanted Ofcr. Lewis’ badge number and name
in order to file a complaint about her reckless driving because she almost ran him off the road.
(Depo. Kern, Doc.54 at 41, 43). In response, Ofcr. Lewis told Mr. Kern to wait, so he did. (1d.).
Ofcr. Lewis admitted this in her testimony and also admitted that Mr. Kern complied with her
request to wait. (Depo. Lewis, Doc. 52, at 134-135).

Ofcr. Lewis’ body worn camera picks up at 18:58:44, as she is in her vehicle about to
exit. (Lewis BWC, Exhibit 11, Doc. 59, filed conventionally).? At 18:58:49 she exits and we can
hear her say “one second” in response to Mr. Kern as she continues to proceed to Mr.
Goodman’s vehicle. (Id.). Ofcr. Lewis’ testimony about this initial interaction was that she
understood Mr. Kern asked for her name and badge number so he could make a formal
complaint against her. (Depo. Lewis, Doc. 52, at 141-142). She also testified she knew citizens
have the right to record police in the performance of their duties. (Id. at 110-111). In light of her
admitted knowledge, and only seconds after being informed that Mr. Kern wants her name and
badge number, at 18:58:59 to 18:59:11, and while at the side of Mr. Goodman’s car, Ofcr. Lewis

begins retaliating® against Mr. Kern by reporting to dispatch “81 radio, standbys, it’s going to be

2 All timestamps of body worn camera footage refer to the timestamps within the footage. We point out
that not all cameras pick up the entirety of the events. And, it appears, there is a two second difference
between Sgt. Wolf’s body worn camera footage and Ofcr. Lewis’ body worn camera footage. For the
body worn camera footage, we cite for each exhibit whose camera footage is cited, the first time it is
cited, the Exhibit number and the timestamp, and then the exhibit and the timestamp for subsequent
citations.

% Ofcr. Lewis drew an erroneous legal conclusion (which the Court should not credit) that Mr. Kern
somehow failed to yield to lights and sirens. (Depo. Lewis, Doc. 52, at 127). The Ohio Supreme Court
holds that a failure to yield violation can only be sustained where the driver who is accused of not
yielding should “in the exercise of ordinary care, have heard the siren or seen the flashing lights.” Semple
v. Hope, 15 Ohio St. 3d 372, 474 N.E.2d 314 (Ohio 1984). Further, R.C. 4511.45(B) also provides that
“this section does not relieve the driver of an emergency vehicle from the duty to drive with due regard
for the safety of all persons and property upon the highway,” and the driver of an emergency vehicle loses
preferential status and the right of way, if another violation of law is committed. Agnew v. Porter, 23
Ohio St. 2d 18, 24, 260 N.E.2d 830 (Ohio 1970). Here, and without question, Ofcr. Lewis committed a

5
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on Mayfield, across from the first access road, send me another unit because another party does
not know how to yield to lights and sirens, sitting here recording me, saying I almost ran him off
the road.” (Id.).* Sgt.Wolf then can be heard stating “en route.” (ld.)

After calling in to dispatch, Ofcr. Lewis then interacts with Mr. Goodman, asking if he is
okay, introduces herself, tells him that the reason for the stop was that his plates were expired
“which isn’t a big deal”, and then asks if Mr. Goodman knows “that guy” behind her. (Exhibit
11 at 18:59:14). Mr. Goodman responds that he was trying to hurry up and move over, and Ofcr.
Lewis tells him “you are good.” (Id. at 18:59:25). She then asks Mr. Goodman for his driver’s
license and if he has it with him. (Id. at 18:59:35). Mr. Goodman explains that he bought the car
from his dad, and has his title in his glovebox. (ld. at 18:59:46). He asks to retrieve the title to
show her, she asks if he has any weapons, and Mr. Goodman explains that he is armed and is
licensed to carry. (Id. at 18:59:56). She asks if he has a firearm, and he explains it is in the
center console. (Id. at 18:59:58Mr). Goodman then reaches into the glovebox and hands her the
title. (Id. at 19:00:15). She then calls in Mr. Goodman’s plate to dispatch. (Id. at 19:00:20).

In the meantime, Mr. Kern, as directed, had been standing back, on the sidewalk, and
away from Ofcr. Lewis, for more than a minute. (Id.; Kern_1120-20220922_185903.mp4, filed
conventionally). Ofcr. Lewis admitted that Mr. Kern did not prevent her from talking to Mr.
Goodman, but claims he somehow “delayed it,” despite the fact Mr. Kern complied with her

directive to stand back, and complied with all other directives that she gave him. (Depo. Lewis,

violation of R.C. 4511.39(A) when she failed to use a turn signal while changing lanes, thus losing any
privileged status.

* This can also be heard via the radio traffic recordings, Exhibit 16, though, as Lewis testified, all radio
traffic was cut and pasted together, and thus the radio traffic does not reflect large time gaps between
calls. (Depo. Lewis, Doc. 52, at 206-207).
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Doc. 52, at 140-141). And Ofcr. Lewis admitted she had the scene under control prior to backup
arriving. (Id. at 145).

Ofcr. Lewis then approached Mr. Kern and apologized to him. (Exhibit 11 at 19:00:37).
She claimed that she had her lights and sirens on, but Mr. Kern responded that he did not hear
anything. (Id. at 19:00:48). Mr. Kern then stated that he wasn’t going to argue with her. (Id. at
19:01:22). He also tells Ofcr. Lewis that if you do something wrong, just say I’'m sorry. (ld. at
19:01:33). At 19:01:35 of her body camera, Sgt. Wolf arrives. (Id.).

B. Body camera footage of events occurring after Sgt. Wolf’s arrival and
background regarding Sgt Wolf

Sgt. Wolf joined CHPD in 2012. (Depo. Wolf, Doc. 60-1 at 87). Prior to that, he was a
deputy for the Village of Bratenahl where he was counseled for being rude to citizens, but could
not remember how many times. (Id. at 81, 85, 86). Sgt. Wolf testified he had some training on
constitutional rights at the police academy in 2003-2004, but he could not recall any specifics of
that training. (ld. at 87). He also had no recollection of such training during his field training
when he was hired by CPHD. (Id. at 88-89). Despite this admission, his testimony was that
most people in CPHD do not know the law better than him, specifically with respect to
obstruction charges. (Id. at 57-58). From his field training with CPHD, Sgt. Wolf remembers
being trained on obstruction charges that if someone doesn’t identify themselves in connection
with any legal traffic stop, then to charge them with obstruction. (ld. at 97). He testified this
was the practice of CHPD. Id. at 97-98.

Sgt. Wolf knew long before September 22, 2022, that he could not charge obstruction for
simply failing to identify, but rather there had to be reasonable articulable suspicion someone
committed a crime in order to demand identification. (ld. at 98). In 2021 he tried to get

clarification from the city prosecutor about when to charge obstruction for failing to identify, but



Case: 1:23-cv-01327-CEF Doc #: 68 Filed: 12/06/24 16 of 58. PagelD #: 2306

she told him to figure it out, so he read the statute on obstruction. (ld. at 99-100). Prior to
September 22, 2022, he claimed he knew the elements of an obstruction charge. (ld. at 100).
And he admitted he knew it was a clearly established right to refuse to identify oneself if there
was no probable cause some other crime had been committed. (Id. at 106-107).

Sgt. Wolf admitted he knew he had to have probable cause, requiring evidence on every
element of the charge, before making an arrest, and he knew that this was a clearly established
right. (Id. at 95-96, 105). He admitted he had to know all facts supporting an arrest at the
moment he made the arrest. (Id. at 113). He admitted he knew that no use of force, including
handcuffing, could be used to effect an illegal arrest. (Id. at 105-106). He also admitted he knew
it was a clearly established right to complain about law enforcement, and he could not retaliate
against someone for doing so. (Id. at 106). Sgt. Wolf also admitted that if a person committed
no crime, he had no authority to detain the person just because the person wanted to be detained.
(1d. at 270).

Sgt. Wolf was promoted to sergeant by CHPD on June 28, 2021. (Id. at 143). His
supervisor training did not include anything on constitutional rights. Id. at 144-145. He
admitted that in 2021 while he was still an officer with CHPD, he had an interaction with a black
female witness at the scene of a robbery arrest where he told her he would mail her a ticket for
obstructing. (Id. at 152-156). He testified he was not aware that this conduct resulted in a
complaint against him by the witness, that same year, and a sustained finding of misconduct. (ld.
at 146-151, Exhibit 9, Doc. 51-9). In summary, the incident documented that a black woman
voiced concern about excessive force by CHPD officers at the scene of an arrest of a black male
robbery suspect, and Sgt. Wolf retaliated by threatening to charge her with obstruction. (lId.).

And that followed another incident in 2020 which resulted in a sustained finding of misconduct
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against then Ofcr. Wolf as a consequence of his interactions with yet another black female
citizen. (Exhibit 8, Doc. 51-8).

Body camera footage after Sgt. Wolf arrives on scene

Sgt Wolf’s body worn camera footage begins at 19:01:00 (of his camera). (Wolf BWC,
Exhibit 12, at 19:01:00). At approximately 19:01:53 he walks up to Mr. Kern and immediately
falsely accuses Mr. Kern by stating “well you don’t pull up behind an officer on a traffic stop.”
(Id. at 19:01:53). Mr. Kern responds: “you don’t even know what’s going on,” to which Sgt.
Wolf replies “you’re right, I don’t.” (Id.). Mr. Kern then states “so why are you saying that?”
(1d.). And Sgt. Wolf replies: “because I am here and what you are doing right now is against the
law.” (Id. at 19:01:58). Mr. Kern then responds “she almost ran me off the road.” (ld.). Sgt.
Wolf replies: “then you should have pulled over for lights and sirens, she said on the radio that
you didn’t yield and it’s on dash cam I’'m assuming.” (ld. at 19:02:05). Mr. Kern tells Sgt. Wolf
he is wrong, saying “that’s the disconnect man.” (Id. at 19:02:05). Sgt. Wolf then says “I’ll tell
you what, let her finish her stop, then we can sit down and talk like adults.” (Id. at 19:02:07).
Ofcr. Lewis then responds, “we’re good, I’'m going to let him go.” (Id. at 19:02:09).

Instead of letting him go, and in furtherance of retaliating against Mr. Kern for making an
issue of her reckless driving, Ofcr. Lewis asks Mr. Kern for his last name. (Id. at 19:02:11;
Exhibit 11 at 19:02:13). Mr. Kern asks why she needs his last name. (Exhibit 12 at 19:02:11).
Ofcr. Lewis responds that she is “asking who | am talking to,” and says “you asked me my last
name.” (Id. at 19:02.13). Sgt. Wolf then states: “well now you are going to be under arrest,
what you are doing is illegal, I can charge you with interfering with a traffic stop.” (ld. at

19:02:22; Exhibit 11 at 19:02:24).
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Ofcr. Lewis again asks Mr. Kern for his last name, to which Mr. Kern responds “Why?”
(Id.). Ofcr. Lewis responds: “because I am conducting business with you now.” (ld. at
19:02.29). Mr. Kern then asks: “Am I being detained, or am | free to go?” to which Sgt. Wolf
responds: “If you want to be.” (Exhibit 12 at 19:02:26; Exhibit 11 at 19:02.29). Mr. Kern then
states “that’s not how this works, what is your RAS, what is your reasonable articulable
suspicion of my crime?” (Exhibit 12 at 19:02:35). Sgt. Wolf then states: “I will explain it to
you. Doing what you are doing right now...” (ld.). Mr. Kern then states “No, she almost ran
me off the road.” (ld. at 19:02:40).

Sgt. Wolf responds: “Again, you didn’t yield to lights and sirens.” (1d.). Mr. Kern then
states “she was next to me and stopped and almost ran me off the fucking road, what are you
talking about.” (Id. at 19:02.47). Sgt. Wolf responds: “Okay, listen to me, you asked my
reasonable articulable suspicion, its probable cause.” (ld. at 19:02:50). Mr. Kern responds: “I’m
not under arrest, if you arrest me you are violating my rights.” (Id. at 19:02:52). Sgt. Wolf
responds: “I don’t want to arrest you, we have to id you.” (Id. at 19:02:54). Mr. Kern responds:
“you are violating my rights, is that what you want to do?” (Id. at 19:02:55). Sgt. Wolf
responds: “we have to id you.” (Id. at 19:02:56). Mr. Kern responds: “No you don’t,” and Sgt.
Wolf repeats “yes we do.” (Id. at 19:02:57). Mr. Kern then states that “OK, I’'m going to
videotape this,” and Sgt. Wolf responds “OK, we have you on camera too.” (ld. at 19:03:00).
Mr. Kern then states “I’m going to call, they can come get my car, you are violating my rights.”
(Id. at 19:03:02). And Sgt. Wolf responds “who is getting what car?” Id. at 19:03:03.

Sgt. Wolf then makes a radio call and states there is a male who is obstructing by

purportedly failing to identify himself. (Id. at 19:03:06-10). Mr. Kern then states again “No I’'m

10
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not, she almost ran me off the road.” (1d.). Sgt. Wolf responds, “so I’ll take a report on it, but
you need to id.” (Id. at 19:03:12).

Meanwhile, at 19:02:35 of her body worn camera footage, Ofcr. Lewis walks back to Mr.
Goodman, finishes her stop of him, and releases him at 19:03:06 of her body worn camera.
(Exhibit 11 at 19:02:35-19:03:06). Ofcr. Lewis testified that, at that point, all business involving
Mr. Goodman was concluded. (Depo. Lewis, Doc. 52, at 143-144).

Mr. Kern then responds to Sgt. Wolf’s statement about “taking a report on it” by stating
“No, I’'m dealing with her [Ofcr. Lewis].” (Exhibit 12 at 19:03:15). In response, Ofcr. Lewis
states to Mr. Kern “talk to me.” (ld.). Mr. Kern then states to Sgt. Wolf “what the hell is wrong
with you man.” (ld. at 19:03:16). Sgt. Wolf then steps back and calls in the license plate
number on Mr. Kern’s vehicle. (Id. at 19:03:16 to 19:03:43).

Ofcr. Lewis continues to interact with Mr. Kern and again asks him to identify himself so
that she can let her dispatcher know who she is “dealing with”. (Exhibit 11 at 19:03:54; Exhibit
12 at 19:03:52). Ofcr. Lewis then states “if you don’t identify yourself, that is obstruction.”
(Exhibit 11 at 19:03:54). Mr. Kern (accurately) states “obstruction is a secondary crime, what
crime did I commit?” (Id. at 19:04:00; Exhibit 12 at 19:04:02). Ofcr. Lewis (accurately)
responds: “there is no crime, but I want to identify you.” (Exhibit 11 at 19:04:01; Exhibit 12
19:04:03).

Mr. Kern then (accurately) states “so, if there is no crime, I don’t need to identify.”
(Exhibit 11 at 19:04:04; Exhibit 12 19:04:07). Sgt. Wolf raises his voice and says “no look man,
I’m sorry, I’m going to have to arrest you if you don’t identify yourself.” (Exhibit 11 at
19:04:11; Exhibit 12 19:04:13). Mr. Kern responds that “she just said there is no crime.”

(Exhibit 11 at 19:04:13; Exhibit 12 19:04:13). Sgt. Wolf responds “[i]t is a crime, obstructing is

11
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a crime.” (Id.). Mr. Kern responds “what crime?” (ld.). And Sgt. Wolf responds “you have to
legally identify yourself to us.” (Exhibit 11 at 19:04:17; Exhibit 12 19:04:17). Mr. Kern
responds “she almost ran me off the road.” (ld.).

Sgt. Wolf then responds: “well, I still have to identify you.” (Exhibit 11 at 19:04:20;
Exhibit 12 19:04:20). Mr. Kern responds “no you don’t,” and Sgt. Wolf replies “yes I do.” (ld.,
at 19:04:22). Mr. Kern then states “Okay, well I’'m going to call someone to get my car then you
can arrest me.” (ld. at 19:04:24). Sgt. Wolf then states “okay, turn around, put your hands
behind your back.” (ld. at 19:04:25). Mr. Kern states “I didn’t do anything,” and Sgt. Wolf
responds “OK, turn around put your hands behind your back.” (Id. at 19:04:27).

Ofcr. Lewis then states to Mr. Kern “listen, all you have to do is [unintelligible].”
(Exhibit 11 at 19:04:30). And Mr. Kern states “I don’t have my id with me.” (Id.). Sgt. Wolf
responds: “so just give me your name and your date of birth, that’s all we ask for.” (Exhibit 12
at 19:04:33). Ofcr. Lewis asks what his “soc” is. (Exhibit 11 at 19:04:30). Mr. Kern states “for
what?” (Exhibit 11 at 19:04:34). Sgt. Wolf then puts Mr. Kern in handcuffs and arrests him.
(Exhibit 12 at 19:04:33; Exhibit 11 at 19:04:33). As he did so, Sgt. Wolf states “look, I’m not
doing this, I’'m not doing this.” (Exhibit 12 at 19:04:37). Ofcr. Lewis then states to Mr. Kern
“because I need to let my dispatcher know, it’s not a big deal.” (Exhibit 11 at 19:04:38). Mr.
Kern responds “but you almost ran me off the road.” (Id. at 19:04:38). Ofcr. Lewis responds
“we just had an adult conversation” (Id. at 19:04:42), and then says “just give me your social so
we can let you go.” (Id. at 19:04:47). Mr. Kern then provides his social security number. (Id.).
Sgt. Wolf then responds “it doesn’t matter, you’re in handcuffs so | have to.” (Id. at 19:04:50;

Exhibit 12 at 19:04:52).

12
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As Sgt. Wolf was exerting significant force upon Mr. Kern while handcuffing him, Mr.
Kern asks “you going to break my wrists?” (Exhibit 11 at 19:04:53). Mr. Kern testified that Sgt.
Wolf was twisting on him while he was in handcuffs. (Depo. Kern, Doc. 54 at 45). Sgt. Wolf
then states “stop resisting,” and Mr. Kern responds “I am not resisting.” (Exhibit 11 at
19:04:57). Ofcr. Lewis’ testimony was that Mr. Kern was not resisting in any way. (Depo.
Lewis, Doc. 52 at 148-149). Despite what he said on camera, Sgt. Wolf also testified that Mr.
Kern was not resisting. (Depo. Wolf, Doc. 61-1 at 289). Mr. Kern again reiterates that Ofcr.
Lewis “almost ran me off the road.” (Exhibit 11 at 19:05:04). To which Sgt. Wolf responds
“okay, we’re dealing with it, but you can’t just stop in the middle of someone’s traffic stop.” (ld.
at 19:05:07). Mr. Kern again states “I didn’t stop on her traffic stop, I pulled over because |
almost hit this pole.” (ld., at 19:05:10).

Sgt. Wolf then pulls out Mr. Kern’s wallet. (Id. at 19:05:15). Mr. Kern is asked his last
name by Ofcr. Lewis and he provides it. (ld. at 19:05:17). Mr. Kern then turns to Ofcr. Lewis
and says “you know what happened, why are you letting him do this?” (Id. at 19:05:21). Ofcr.
Lewis’ response is: “Listen, he’s a sergeant.” (Id. at 19:05:22). Mr. Kern then says “he is
violating my rights.” (Id.). And Ofcr. Lewis says: “he is not, you didn’t identify yourself.” (Id.
at 19:05:25). Sgt. Wolf then tells Mr. Kern to have a seat, Mr. Kern reiterates that his rights are
being violated, and Sgt. Wolf states Mr. Kern somehow interfered with a traffic stop. (Id. at
19:05:29-19:05:31). Mr. Kern asks how he interfered, and Sgt. Wolf responds that he could have
pulled up, waited and called, to which Mr. Kern responds that he did wait when Ofcr. Lewis told
him to wait. (Id. at 19:05:37). Sgt. Wolf then states that Mr. Kern was out talking to her. (Id. at

19:05:38). Mr. Kern is now sitting in the back seat of the police car, but Sgt. Wolf again says to

13
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“have a seat”, and then says “[d]ude, have a seat, I’m not putting up with your bullshit, okay,
have a seat.” (Id. at 19:05:48).

Sgt. Wolf, who was irate and angry, then slammed the door on Mr. Kern and it struck his
shoulder. (1d.; Depo. Kern, Doc. 54 at 45). Mr. Kern’s shoulder popped as a consequence of the
force Sgt. Wolf used on him. (Id. at 50, 53, 103). This injury was either from Sgt. Wolf
cranking on his arm once he was in handcuffs, or from slamming the door on him. (ld. at 103-
104). Mr. Kern had extreme pain (Id. at 50), and he asked for an ambulance at the scene, but
when told that Defendants would tow his car, he drove himself to the hospital. (1d. at 47, 106).
As a consequence of this excessive force, which was used once Mr. Kern was in handcuffs, Mr.
Kern has had to have surgery, followed by extensive physical therapy, and has suffered a
permanent mobility loss as a consequence. (ld. at 111-116).°

Sgt. Wolf and Ofcr. Lewis then has a conversation in which Sgt. Wolf asks if Mr. Kern’s
license is valid, Ofcr. Lewis responds she does not know, and only then does Ofcr. Lewis explain
to Sgt. Wolf, for the first time, what happened. (Id. at 19:06:00-19:06:19). Sgt. Wolf suggests
citing Mr. Kern for failing to yield, but Ofcr. Lewis makes clear that she doesn’t need to give
him a ticket for that. (Id. at 19:06:19-19:06:44). Ofcr. Lewis then states she is good with letting
Mr. Kern go, but Sgt. Wolf says “we can’t, he’s in handcuffs.” (Id.). Sgt. Wolf then reiterates
that Mr. Kern obstructed by refusing to identify himself, and he was not going to sit and argue
with someone “for an hour” and Mr. Kern could come to court. (Id. at 19:06:59). Sgt. Wolf then
orders Ofcr. Lewis to charge Mr. Kern with obstruction for failing to identify himself. (Id. at

19:07:01).

5 Mr. Wiest has submitted a FRCP 56(d) declaration, herewith, on the issues of causation of the shoulder injury
because the parties have agreed to bifurcate certain issues, including expert practice, which will establish that
causation. Also submitted herewith were certain medical records of Mr. Kern documenting the injuries. (Supp.
Decl. Kern, at Exhibit).

14
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Ofcr. Lewis then interacts again with Mr. Kern when she opens the door and Mr. Kern
tells Ofcr. Lewis that she knows he did not obstruct, but she responds that Sgt. Wolf is the boss.
(Id. at 19:07:21). Mr. Kern states that he followed all of Ofcr. Lewis’ directives and she
acknowledges that he did so. (Id. at 19:08:10). Then, Ofcr. Lewis again tells Sgt. Wolf that she
is fine not charging Mr. Kern, but Sgt. Wolf responds that “when in police work do we allow
people not to identify themselves on a legal stop.” (ld. at 19:08:33).

At this point CHPD officer Webster shows up and discusses with Sgt. Wolf what
happened, and Sgt. Wolf responds that Mr. Kern “refused to identify himself, that guy is in the
back of that car now.” (Exhibit 12 at 19:09:09). Sgt. Wolf then admits that, with respect to the
initial stop and interaction, he doesn’t know what happened. (ld. at 19:09:13). Later, at
19:13:44-19:13:53, Sgt. Wolf again states he doesn’t know what happened with the stop, but
Ofcr. Lewis tried to identify Mr. Kern, Mr. Kern refused, and then Sgt. Wolf was “doing this.”
(1d.).

Ofcr. Lewis then apologizes again to Mr. Kern, tells him everything is on body worn
camera, reiterates that Sgt. Wolf told her to charge Mr. Kern, and that the City has a good
prosecutor and he will get a court date and they will work through this. (Exhibit 11 at 19:09:12-
19:10:43). She reiterates that she is doing what she was told. (Id. at 19:11:15). Mr. Kern
complains about his arm being injured. (Id. at 19:11:49). Ofcr. Lewis then asks Sgt. Wolf for
the charge. (Id. at 19:12:11). And Mr. Kern again complains about his shoulder, with Ofcr.
Lewis admitting that she didn’t see what Sgt. Wolf did to Mr. Kern. (Id. at 19:13:16). Mr. Kern
then indicates to Ofcr. Lewis that he stood back, which Ofcr. Lewis acknowledges, and he asks
how he was interfering with her stop, to which Lewis responds: “that’s not what he’s [Wolf’s]

saying.” (Id. at 19:14:13). Ofcr. Lewis again asks Sgt. Wolf what verbiage to put on the
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citation, and asks him if it’s “when asked to identify himself he refused,” to which Sgt. Wolf
responds “yeah.” (Id. at 19:16:45-19:17:16). Sgt. Wolf then asks Ofcr. Lewis again “just for my
own...” [what happened] and she responds. (Id. at 19:17:18-19:18:47). Mr. Kern is cited, then
released at 19:24:18.

C. Additional Testimony and post-arrest occurrences

Sgt. Wolf admitted he has no personal knowledge that Mr. Kern failed to yield to lights
and sirens. (Depo. Wolf, Doc. 60-1, at 125, 187, 188, 189). And he never asked Ofcr. Lewis or
otherwise explored the basis for any such allegation. (1d.). Ofcr. Lewis did not want to charge
Mr. Kern with obstruction, but Sgt. Wolf ordered her to do so. (ld. at 126-127). He gave her the
order because it “took it out of her hands.” (ld. at 128). And when Mr. Kern asked at the scene
why he was being charged, Sgt. Wolf truthfully answered (i.e.: for failing to identify himself).
(1d. at 128). Further, every reason Sgt. Wolf had to charge Mr. Kern is on body worn camera.
(1d. at 129). And, while he knew he could not prohibit a member of the public from recording
law enforcement in the performance of their duties, when Sgt. Wolf arrived on scene, that is
what Mr. Kern was doing. (Id. at 130-131). Sgt. Wolf also admitted that Mr. Kern was saying
that Ofcr. Lewis had cut him off and almost caused an accident, and that was why Mr. Kern had
stopped. (Id. at 132-133).

Sgt. Wolf testified that he knew he needed to do a thorough investigation of all the facts
prior to arresting someone. (Id. at 140). Here, Sgt. Wolf admitted he had no personal knowledge
that Mr. Kern had the intent to purposely obstruct or delay Ofcr. Lewis’ traffic stop, and Sgt.
Wolf never obtained evidence of Mr. Kern’s purpose. (Id. at 169, 170, 177). Sgt. Wolf’s sole
basis for the obstruction charge was him showing up, seeing Mr. Goodman’s vehicle stopped,

and seeing Ofcr. Lewis and Mr. Kern “arguing” about whether her lights and sirens were
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activated. (Id. at 173-175). The gist of it was that Ofcr. Lewis was not dealing with her suspect,
Mr. Goodman. (Id. at 175). However, Sgt. Wolf admitted he has no evidence that Ofcr. Lewis
wasn’t just standing there discussing with Mr. Kern of her own free will. (ld. at 177-178). Sgt.
Wolf also admitted he never asked this question of Ofcr. Lewis. (Id. at 179). And, Sgt. Wolf
admitted he had no basis to dispute that Mr. Kern previously had been on the sidewalk waiting
and following Ofcr. Lewis’ instructions. (ld.).

Ultimately, Sgt. Wolf admitted he had no basis to dispute Ofcr. Lewis’ statement at the
scene, prior to his arrest of Mr. Kern, that Mr. Kern committed no crimes. (ld. at 189-190). Sgt.
Wolf also testified he was truthful with Internal Affairs, and he admitted telling Internal Affairs
that he heard Ofcr. Lewis state at the scene that Mr. Kern committed no crimes, but he
nevertheless demanded that Mr. Kern identify himself. (Id. at 29, 197-198). And Sgt. Wolf
admitted he told Internal Affairs that the only crime he thought Mr. Kern committed was
obstructing for failing to identify himself. (Id. at 200). He also had no basis to dispute Ofcr.
Lewis’ statement to Internal Affairs that Mr. Kern was not interfering with her traffic stop. (ld.
at 201-202). And he admitted that he “jumped the gun” in arresting Mr. Kern. (Id. at 221-222).

Ofcr. Lewis testified that although an obstruction charge requires proof of an intent or
purpose to prevent, obstruct, or delay the performance of an official act, she had no idea what
Mr. Kern’s purpose was here. (Depo. Lewis, Doc. 52, at 188). And, other than the truthful
statements of Mr. Kern indicating that Ofcr. Lewis ran him off the road and he wanted her badge
number and name, he took no act to hamper or impede her investigation. (ld. at 187). In fact,
Mr. Kern followed her directives at all times, and he waited for her to finish with Mr. Goodman,
as she instructed. (ld. at 214-215). As far as any sort of delay or obstruction, she thinks that

taking her eyes off Mr. Goodman’s vehicle for a second to tell Mr. Kern “one second” delayed
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her interaction with Mr. Goodman “for a second,” even though she never slowed her momentum
while approaching Mr. Goodman’s vehicle. (Id. at 214).

Ofcr. Lewis also testified that prior to arresting Mr. Kern, Sgt. Wolf never asked her
“what happened,” and Ofcr. Lewis never told Sgt. Wolf not to arrest Mr. Kern. (Id. at 227). In
writing out the citation, Ofcr. Lewis knew that body worn cameras did not lie, and she knew a
court would review it, and the charge could be thrown out. (Id. at 232). She also testified she
thought Mr. Kern’s frustrations were justified. (Id. at 235). She admitted that Mr. Kern was
never stopped for a traffic violation. (1d. at 246). In fact, she testified that while she did not
agree with the decision to arrest or charge Mr. Kern, and while she could have called the shift
lieutenant, she did not do so; but she had enough time to intervene but chose not to. (Id. at 151-
154). Finally, she did not disagree with the decision to dismiss the charge against Mr. Kern. (ld.
at 255).

The efforts to cover up the misconduct

After the false arrest of Mr. Kern, Sgt. Wolf met Ofcr. Lewis in the parking lot of the
nearby Park Synagogue. (Depo. Wolf, Doc. 60-1 at 37-38, 41). One reasonable inference to
draw is that this was for the purpose of generating a narrative in police reports that was
inconsistent with what occurred — a cover up. In fact, Sgt. Wolf could not state why he did not
have his conversation, that he had with Ofcr. Lewis at the Park Synagogue, with her at the scene.
(Id. at 44, 45). And neither Sgt. Wolf nor Ofcr. Lewis turned on their body worn camera for this
conversation, but both were aware Mr. Kern, while at the scene, threatened a lawsuit. (Id. at 45-
46). Afterwards, Sgt. Wolf again spoke with Ofcr. Lewis at the station about the incident, but he
testified he could not remember what was said. (ld. at 49-50). The inference, of course, is that

this was an additional effort to concoct an after-the-fact justification for the unjustified arrest.
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In his deposition, Sgt. Wolf, in yet another attempt to cover up his misconduct, suggested
that Mr. Kern could have been charged with impeding the flow of traffic because of his car being
stopped where it was, but he admitted he did not know if Ofcr. Lewis directed Mr. Kern to move
his vehicle or had permission from Ofcr. Lewis to have his car where it was. (ld. at 182, 183,
185). And he admitted he had no evidence that Mr. Kern’s vehicle impeded traffic, especially in
light of the fact that Ofcr. Lewis’ vehicle was there and traffic had to flow around it regardless of
the presence of Mr. Kern’s car. (ld. at 182-185).6 At his deposition, Sgt. Wolf also suggested
that Mr. Kern violated R.C. 4511.70 (opening door into traffic), but admitted he had no evidence
as to whether it was reasonably safe for Mr. Kern to open his door when he did so after he
stopped his car to avoid an accident with Ofcr. Lewis’ vehicle. (l1d. at 186).

Ultimately, Sgt. Wolf admitted he had no basis to dispute Ofcr. Lewis’ statement at the
scene, prior to his arrest of Mr. Kern, that Mr. Kern committed no crimes. (ld. at 189-190). Sgt.
Wolf told Internal Affairs that he heard Ofcr. Lewis state at the scene that Mr. Kern committed
no crimes, but he nevertheless demanded Mr. Kern identify himself. (Id. at 197-198). And he
told Internal Affairs that the only crime he thought Mr. Kern committed was obstructing for
failing to identify himself. (Id. at 200). He also had no basis to dispute Ofcr. Lewis’ statement
to Internal Affairs that Mr. Kern was not interfering with her traffic stop. (Id. at 201-202).

Sgt. Wolf was not alone in his attempt to cover up Defendants’ misconduct. Ofcr. Lewis’
claim, that taking her eyes off Mr. Goodman’s vehicle for a second to tell Mr. Kern “one second”

delayed her interaction with Mr. Goodman for a second, can be viewed in the same light —an

& "Persons may not be punished for speaking boisterous, rude or insulting words, even with the intent to
annoy another, unless the words by their very utterance inflict injury or are likely to provoke the average
person to an immediate retaliatory breach of the peace.” Cincinnati v. Karlan, 39 Ohio St. 2d 107, 314
N.E.2d 162, paragraph one of the syllabus (Ohio 1974). And that applies to statements at the scene of a
traffic stop. State v. Planchak, 1997 Ohio App. LEXIS 3493 (1* Dist. App. 1997).
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effort to manufacture probable cause that did not exist, and should be viewed in the same way.
(Depo. Lewis, Doc. 52 at 214). This is particularly true where Ofcr. Lewis admits she never
slowed her approach to Mr. Goodman’s vehicle when she said “one second” to Mr. Kern. (ld. at
214). And Ofcr. Lewis testified that she did not meet or speak with Sgt. Wolf prior to preparing
her report five hours later. (Id. at 166-167). However, she told Internal Affairs that she did
speak with Sgt. Wolf, including that Sgt. Wolf had related to her that he had seen Mr. Kern at the
hospital, and that Sgt. Wolf said he was not completing a use of force report, all raising the
reasonable inference that Ofcr. Lewis was lying about her own role in the cover up. (Exhibit 17,
Doc. 59 at 6:51-7:55). And Internal Affairs documented that Ofcr. Lewis told them that Sgt.
Wolf was following her around the station after the incident trying to tell her that Mr. Kern could
have been charged with other crimes. (Exhibit 33, Doc. 51-23). Sgt. Wolf denies this ever
occurred and testified someone, either Internal Affairs or Ofcr. Lewis, is lying about him. (Depo
Wolf, Doc. 60-1 at 53, 54, 56). Of course, this is another reasonable inference about a cover up.
1.  LAW AND ARGUMENT

Defendants are not entitled to summary judgment on any of their claims.

A. The FRCP 56(d) Declaration of Mr. Wiest

As the Court is aware, and as Mr. Wiest’s declaration makes clear, the Court bifurcated
discovery practice, particularly with respect to experts. (Doc. 45). Mr. Wiest’s declaration
makes clear that Mr. Kern will be presenting expert testimony on causation of a serious shoulder
injury including a rotator cuff tear from the unlawful use of force and arrest by Sgt. Wolf, to
include damages and permanent shoulder limitations, by way of expert physician and medical
testimony. (Decl. Wiest). In the same vein, discovery was bifurcated on Sgt. Wolf’s mental

health treatment for PTSD and anger management, and Mr. Kern believes that these records,
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discovery of which Defendants have obstructed, will reveal that Sgt. Wolf’s anger management,
at least in part, stems from his anger in dealing with minorities. 1d. Because such expert practice
and the anger management treatment issue have been bifurcated (Doc. 45), and to the extent that
any of this is necessary to resolve the Defendants’ motions, adjudication should be continued
pursuant to FRCP 56(d).

The purpose behind Rule 56(d) is to ensure that plaintiffs receive ™a full opportunity to
conduct discovery' to be able to successfully defeat a motion for summary judgment.” Ball v.
Union Carbide Corp., 385 F.3d 713, 719 (6th Cir. 2004) (quoting Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 25 (1986)). "A party invoking [the] protections [of Rule 56(d)] must do so in
good faith by affirmatively demonstrating . . . how postponement of a ruling on the motion will
enable him . . . to rebut the movant's showing of the absence of a genuine issue of fact." FTC v.
E.M.A. Nationwide, Inc., 767 F.3d 611, 623 (6th Cir. 2014). Moreover, "[a] . .. motion
requesting time for additional discovery should be granted almost as a matter of course unless
the non-moving party has not diligently pursued discovery of the evidence.” E.M.A. Nationwide,
Inc., 767 F.3d at 623 n.7. Here, these issues have been bifurcated and, as such, it is not an issue
of whether the discovery occurs, but when. And given the proffer above, the Court should either
assume that Mr. Kern has established the evidence set forth in the proffer above in adjudicating
the pending motions, or delay adjudication of the pending dispositive motions to the extent

necessary for such expert practice and discovery of Sgt. Wolf’s anger management treatment.

B. Defendants are not entitled to summary judgment on Plaintiff’s Fourth
Amendment claims against Sgt. Wolf and Ofcr. Lewis

1. Defendants are not entitled to summary judgment on Plaintiff’s Fourth
Amendment detention claim
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Ofcr. Lewis and Sgt. Wolf unlawfully detained Mr. Kern in violation of the Fourth
Amendment when Mr. Kern asked if he was being detained or was free to go, including by Ofcr.
Lewis failing to respond to his inquiry as to whether he was free to go (and Sgt. Wolf stating ““if
you want to be” in response to whether Mr. Kern was being detained). Delaware v. Prouse, 440
U.S. 648, 653 (1979); United States v. Sokolow, 490 U.S. 1, 7 (1989); United States v. Hardnett,
804 F.2d 353, 356 (6th Cir. 1986); United States v. Hill, 195 F.3d 258, 267 (6th Cir.

1999). Defendants admit their actions that violated the foregoing clearly established law.

2. Defendants are not entitled to summary judgment on Plaintiff’s Fourth
Amendment false arrest claim

Both Sgt. Wolf and Ofcr. Lewis were involved in making the arrest, because even though
Sgt. Wolf placed Mr. Kern in handcuffs, Ofcr. Lewis verbally took the position along with Sgt.
Wolf that Mr. Kern was guilty of obstruction merely by not identifying himself (Exhibit 11,
Lewis BWC at 5:33). Ofcr. Lewis and Sgt. Wolf kept Mr. Kern detained for more than 15
minutes in her police cruiser, including when Ofcr. Lewis opened the door to speak with him and
then closed it again to ensure he was kept in custody. (Exhibit 11, BWC video). That is more
than sufficient to hold both of them individually liable for the false arrest. Taylor v. Michigan
Dep't of Corr., 69 F.3d 76, 80-81 (6th Cir. 1995) (plaintiff must allege facts showing that the
defendant participated, condoned, encouraged, or knowingly acquiesced in alleged misconduct to
establish liability); Webb v. United States, 789 F.3d 647, 660 (6th Cir. 2015) (“Within the
meaning of the first element, 'the term 'participated' should be construed within the context of
tort causation principles. Its meaning is akin to 'aided.' To be liable for 'participating' in the

decision to prosecute, the officer must participate in a way that aids in the decision...”).
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A warrantless arrest is only reasonable under the Fourth Amendment where there is
probable cause to believe that the suspect committed a criminal offense. Ouza v. City of
Dearborn Heights, 969 F.3d 265, 279 (6th Cir. 2020); Akima v. Peca, 85 F.4th 416, 422-23 (6th
Cir. 2023). An officer has probable cause for an arrest if the “facts and circumstances within the
officer’s knowledge” would lead a reasonable officer to believe that the suspect “has committed,
is committing, or is about to commit an offense.” Goodwin v. City of Painesville, 781 F.3d 314,
333 (6th Cir. 2015) (citation omitted). In assessing probable cause, courts look to the “totality of
the circumstances” confronted by the officer at the time of the arrest. Akima, 85 F.4th at 423
(citation omitted). Because probable cause is an objective standard, courts require “concrete”
and “articulable facts” from which an officer can reasonably infer criminal conduct. McCurdy v.
Montgomery County, 240 F.3d 512, 517, 519 (6th Cir. 2001), abrogated on other grounds by
Barnes v. Wright, 449 F.3d 709 (6th Cir. 2006). Courts do not consider the events that occurred
after the arrest or the officer’s subjective intent. United States v. Haynes, 301 F.3d 669, 678 (6th
Cir. 2002).

Clearly established law left no doubt that merely refusing to identify is plainly
insufficient to satisfy the crime of obstruction, and Ofcr. Lewis and Sgt. Wolf otherwise lacked
probable cause for an obstruction’ charge (just as Mr. Kern’s photographing and
speaking/arguing with the officers was clearly protected conduct), particularly where the
evidence is clear that Mr. Kern complied with the directives of Ofcr. Lewis to stand back until
she was ready to speak with him, and he did so for several minutes. Wright v. City of Euclid, 962

F.3d 852, 873 (6th Cir. 2020) (“there must be some substantial stoppage of the officer's progress"

"R.C. 2921.31 provides “(A) No person, without privilege to do so and with purpose to prevent, obstruct, or
delay the performance by a public official of any authorized act within the public official's official capacity,
shall do any act that hampers or impedes a public official in the performance of the public official's lawful duties.”
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and “statute also requires an affirmative act that interrupts police business; ‘[a] person may not
be convicted of the offense simply by doing nothing,”" and “[w]ith respect to the element of
‘purpose to obstruct,” ‘[a] person acts purposely when it is his specific intention to cause a
certain result.”™); Jones v. City of Elyria, 947 F.3d 905, 915 (6th Cir. 2020) (“refusing to comply
with an officer's request is not enough”); Patrizi v. Huff, 690 F.3d 459, 464 (6th Cir. 2012)®
(advising someone not to identify themselves in response to an officer’s request is not sufficient,
nor are actions that do not actually prevent an officer from completing their duties, and
complying with officer demands to step back did not establish a violation, further, "[w]here a
defendant's conduct is limited to truthful speech, one cannot reasonably infer intent to obstruct
official business unless the circumstantial evidence clearly demonstrates intent,” and “such
circumstantial evidence is lacking where an individual's conduct was ‘limited to arguing with the
police officers,”” id.).

Sgt. Wolf and Ofcr. Lewis both testified that the charge of obstructing official business
requires a purpose to prevent, obstruct, or delay the performance of an official act. (Depo. Lewis
Doc. 52 at 188; Depo Wolf, Doc. 60-1 at 21-23, 100; Doc. 51-14 ordinance and statute). They
also both admitted they had no evidence Mr. Kern intended to obstruct or delay, and no evidence
of any purpose he had that would meet the statutory requirements of obstruction. (Depo. Wolf,

Doc. 60-1 at 169, 170, 177; Depo. Lewis, Doc. 52 at 188). In fact, Ofcr. Lewis testified that Mr.

8 Patrizi cited favorably two district court decisions, Pullin v. City of Canton, 133 F. Supp. 2d 1045, 1052
(N.D. Ohio 2001) (upholding denial of summary judgment on qualified immunity grounds where Pullin
approached the traffic stop only to offer assistance to the individual involved and began to leave the scene
when instructed to do so by the police); and Burr v. Perkins, No. 2:04-cv-786, 2006 U.S. Dist. LEXIS
52442, 2006 WL 2165701, at *6 (S.D. Ohio July 31, 2006) (unpublished opinion) (concluding that under
clearly established law Burr's interruption of the police investigation did not amount to obstruction where
Burr approached only to help facilitate the conversation and backed away when instructed to do so by the
police).
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Kern followed her directives and waited for her to finish with Mr. Goodman. (Depo. Lewis,
Doc. 52 at 214-215).

Lack of intent aside, and other than what he said verbally, namely asking for Ofcr. Lewis’
name and badge number, Mr. Kern did no act to hamper or impede Ofcr. Lewis’ investigation.
(Depo. Lewis, Doc. 52 at 187). Rather, Ofcr. Lewis thinks/speculates (after the fact), that taking
her eyes off Mr. Goodman’s vehicle for a second to tell Mr. Kern “one second” delayed her
interaction with Mr. Goodman for a second, even though she never slowed her momentum to Mr.
Goodman’s vehicle. (ld. at 214). Even accepting the alleged one second delay that Defendants
cling to, stemming from Mr. Kern’s request for Ofcr. Lewis’ name and badge number, clearly
fails to meet the requirement in Wright, 962 F.3d 852, 873 that there be “substantial” stoppage of
police business. Simply put, and even construing this evidence in a light most favorable to
Defendants, it falls short under the standards the Sixth Circuit has articulated in Wright, 962 F.3d
852, 873; Jones, 947 F.3d 905, 915; and Patrizi, 690 F.3d 459, 464.

And, the post-hoc suggestion that Mr. Kern allegedly failed to yield to lights and sirens
does not change this legal conclusion. Sgt. Wolf was not a witness to any of those purported
events, and he was disabused of his unsupported assumption by Ofcr. Lewis’ statement that Mr.
Kern had committed no crime. (Exhibit 11 at 19:04:01; Exhibit 12 19:04:03). And, as reflected

above, there was no failure to yield violation.® Ofcr. Lewis’ statement to dispatch about failing

% Ofcr. Lewis stated an erroneous legal conclusion (which the Court should not credit) when she called in
her stop of Mr. Goodman and stated that Mr. Kern somehow failed to yield to lights and siren. (Depo.
Lewis, Doc. 52, at 127). The Ohio Supreme Court has explained that a failure to yield violation can only
be sustained where the driver who is accused of not yielding should “in the exercise of ordinary care,
have heard the siren or seen the flashing lights.” Semple v. Hope, 15 Ohio St. 3d 372, 474 N.E.2d 314
(Ohio 1984). Further, R.C. 4511.45(B) also provides that “this section does not relieve the driver of an
emergency vehicle from the duty to drive with due regard for the safety of all persons and property upon
the highway,” and the driver of an emergency vehicle loses preferential status and the right of way, if
another violation of law is committed. Agnew v. Porter, 23 Ohio St. 2d 18, 24, 260 N.E.2d 830 (Ohio
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to yield was a bare legal conclusion, thus rendering any prior report unreliable for probable cause
purposes. Wesley v. Campbell, 779 F.3d 421, 432 (6th Cir. 2015) (inconsistent statements
rendered report unreliable for probable cause purposes); Hart v. Hillsdale Cty., 973 F.3d 627,
643 (6th Cir. 2020) (probable cause cannot rely upon unreliable report or information).

a. The collective knowledge doctrine provides no refuge for Sgt. Wolf

Sgt. Wolf argues that the collective knowledge doctrine provides him refuge. Yet this
doctrine necessarily asks “(1) what information was clear or should have been clear to the
individual officer at the time of the incident; and (2) what information that officer was
reasonably entitled to rely on in deciding how to act, based on an objective reading of the
information.” Humphrey v. Mabry, 482 F.3d 840, 848 (6th Cir. 2007). Therefore, in order for it
to apply, “(1) the officer taking the action must act in objective reliance on the information
received; (2) the officer providing the information must have facts supporting the level of
suspicion required; and (3) the stop must be no more intrusive than would have been permissible
for the officer requesting it.” United States v. Lyons, 687 F.3d 754, 767 (6th Cir. 2012). And the
doctrine does not apply where, as here, there is “a likelihood, or even a strong suspicion,” that
the initial source of the information is wrong. Bey v. Falk, 946 F.3d 304, 319 (6th Cir. 2019).

Fatally for Sgt. Wolf, he admitted that he had no basis to dispute Ofcr. Lewis’ statement
at the scene, before Sgt. Wolf arrested Mr. Kern, that Mr. Kern committed no crimes. (Depo.
Wolf, Doc. 60-1 at 189-190). Sgt. Wolf told Internal Affairs that the only crime he thought Mr.
Kern committed was obstructing for failing to identify himself. Id. at 200. He also had no basis
to dispute Ofcr. Lewis’ statement to Internal Affairs that Mr. Kern was not interfering with her

traffic stop. (Id. at 201-202). And he admits that he “jumped the gun” in arresting Mr. Kern.

1970). Ofcr. Lewis committed a violation of R.C. 4511.39(A) when she failed to activate her turn signal
to make the lane change, thus losing any privileged status.
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(Id. at 221-222). Consequently, no reasonable officer, having been informed by the original
source of information that the subject in fact committed no crime — repeatedly in fact — prior to
the arrest, would proceed with an arrest — and certainly not without conducting some additional
investigation. Indeed, that statement, that Mr. Kern committed no crime, was the last thing Sgt.
Wolf heard from Ofcr. Lewis prior to arresting Mr. Kern for failing to identify. (Exhibit 11 at
19:04:01; Exhibit 12 19:04:03). This conclusion is consistent with the earlier evidence that,
upon his arrival at the scene, and after Sgt. Wolf suggested Mr. Kern violated the law against
failing to yield to lights and sirens, Ofcr. Lewis stated she wanted to let Mr. Kern go. (Exhibit
12 at 19:02:09).

Sgt. Wolf and Ofcr. Lewis admitted they had no evidence of Mr. Kern’s intentions, and
no evidence of any purpose he had that would meet the statutory requirements of obstruction.
(Depo. Wolf, Doc. 60-1, at 169, 170, 177; Depo. Lewis, Doc. 52, at 188). And other than what
he said verbally, namely asking for Ofcr. Lewis’ name and badge number, Mr. Kern did no act to
hamper or impede her investigation. Depo. Lewis, Doc. 52 at 187. Rather, Ofcr. Lewis
thinks/speculates (after the fact), that perhaps taking her eyes off Mr. Goodman’s vehicle for a
second to tell Mr. Kern “one second” delayed her interaction with Mr. Goodman for a second.
(Id. at 214). And the alleged one second delay Defendants now cling to from Mr. Kern’s request
for Ofcr. Lewis’ name and badge number runs afoul of the requirement in Wright, 962 F.3d 852,
873 that there be “substantial” stoppage of police business.

Ofcr. Lewis and Sgt. Wolf both testified that the charge of obstruction of official business
requires a purpose to prevent, obstruct, or delay the performance of an official act, and Ofcr.
Lewis had no idea what Mr. Kern’s purpose was. (Depo. Lewis, Doc. 52, at 188; Doc. 51-14,

ordinance and statute). And, Ofcr. Lewis admitted that Mr. Kern followed her directives and
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waited for her to finish with Mr. Goodman. Id. at 214-215. Simply put, neither Ofcr. Lewis nor
Sgt. Wolf had objective evidence establishing the intent element for an obstruction charge, thus
the collective knowledge doctrine provides no refuge for Sgt. Wolf.

b. Ofcr. Lewis is liable for false arrest under a failure to intervene theory

Ofcr. Lewis also is liable for both the illegal detention violation and Sgt. Wolf’s illegal
arrest under a failure to intervene theory. Bunkley, 902 F.3d 552 (6th Cir. 2018); Floyd v. City of
Detroit, 518 F.3d 398, 406 (6th Cir. 2008). The elements of a failure to intervene claim are (1)
the officer observed or had reason to know that the constitutional violation was occurring, and
(2) the officer had both the opportunity and the means to prevent the harm from
occurring. Floyd, 518 F.3d 398, 406 (quoting Turner v. Scott, 119 F.3d 425, 429 (6th Cir.
1997)). Here, Ofcr. Lewis testified that while she did not agree with the decision to arrest or
charge Mr. Kern, and while she could have called the shift lieutenant, she did not do so. In other
words, she had enough time to intervene, but chose not to do so. (Depo. Lewis, Doc. 52 at 151-
154). Bunkley involved the same factual scenario and that court made clear, “[it] matters not
whether the individual violating the constitutional rights of a citizen is a fellow officer or a
superior.” 902 F.3d. at 565. Mr. Kern is entitled to summary judgment on his § 1983 Fourth
Amendment detention and false arrest claims against Ofcr. Lewis under a failure to intervene
theory.

3. Sgt. Wolf is not entitled to summary judgment on Plaintiff’s Fourth
Amendment excessive force claim

The Fourth Amendment guarantees the right to be free from excessive force to persons
who are stopped, arrested, or held in custody by an arresting officer. See Graham v. Connor, 490

U.S. 386, 394-95 (1989); Phelps v. Coy, 286 F.3d 295, 300 (6th Cir. 2002).
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As Mr. Kern is placed in handcuffs, Sgt. Wolf exerted significant force upon Mr. Kern,
with Mr. Kern explaining “you going to break my wrists?” (Exhibit 11 at 19:04:53). And Mr.
Kern testified that Sgt. Wolf was twisting on him while he was in handcuffs. (Depo. Kern, Doc.
54 at 45). Then, in an effort to cover up his excessive use of force, Sgt. Wolf states “stop
resisting,” and Mr. Kern responds “I am not resisting.” (Exhibit 11 at 19:04:57). Ofcr. Lewis’
testimony was that Mr. Kern was not resisting in any way. (Depo. Lewis, Doc. 52 at 148-149).
Sgt. Wolf also testified that Mr. Kern was not resisting in any way. (Depo. Wolf, Doc. 61-1 at
289).

After walking Mr. Kern to Ofcr. Lewis’ police cruiser, Sgt. Wolf, who was irate and
angry, then slammed the door on Mr. Kern and it struck his shoulder. (Id.; Depo. Kern, Doc. 54
at 45). Mr. Kern’s shoulder popped as a consequence of the force Sgt. Wolf used on him. (ld. at
50, 53, 103). Mr. Kern had extreme pain. (ld. at 50). He likened it as in the ballpark with a
previous quadricep tear. (Id. at 51-52). Mr. Kern asked for an ambulance at the scene, but when
told that Defendants would tow his car, he drove himself to the hospital. (Id. at 47, 106). Asa
consequence of this excessive force, Mr. Kern was diagnosed with rotator cuff syndrome
(consistent with a tear), had to have surgery, followed by extensive physical therapy, and suffers
from a permanent mobility loss as a consequence. (ld. at 101-102, 108-109, 111-116).1°

And, Mr. Kern has provided an expert declaration on this excessive force issue, with the
testimony establishing beyond doubt that the force employed here was excessive from a police

practices perspective. (Decl. Knight, attached hereto).

10 Mr. Wiest has submitted a FRCP 56(d) declaration, herewith, on the issues of causation of the shoulder injury
because the parties have agreed to bifurcate certain issues, including expert practice, which will establish that
causation. Also submitted herewith were certain medical records of Mr. Kern documenting the injuries (which were
inquired about in Mr. Kern’s deposition but were not identified as an exhibit) — we have redacted the personal
identifying information (i.e. date of birth and social security number). (Supp. Decl. Kern, at Exhibit).

29



Case: 1:23-cv-01327-CEF Doc #: 68 Filed: 12/06/24 38 of 58. PagelD #: 2328

When reviewing Fourth Amendment excessive-force claims, courts invoke an objective-
reasonableness standard, see Graham, 490 U.S. at 388, which is a fact-specific, totality-of-the-
circumstances inquiry, see Baynes v. Cleland, 799 F.3d, 600, 607 (6" Cir. 2015). To determine
whether an arresting officer acted reasonably, we consider a non-exhaustive set of three factors:
"[1] the severity of the crime at issue, [2] whether the suspect poses an immediate threat to the
safety of the officers or others, and [3] whether he is actively resisting arrest or attempting to
evade arrest by flight." Id. (quoting Kostrzewa v. City of Troy, 247 F.3d 633, 639 (6th Cir.
2001)); see also Lustig v. Mondeau, 211 F. App'x 364, 370 (6th Cir. 2006) (quoting Graham,
490 U.S. at 396).

The Sixth Circuit has addressed nearly identical circumstances in Hughey v. Easlick, 3
F.4th 283, 291 (6th Cir. 2021). There, the Sixth Circuit observed that “none of the three non-
exhaustive general-framework factors justified Easlick's allegedly yanking Hughey's arm or
Easlick's purported refusal to remove the handcuffs after Hughey complained of shoulder pain.”
Id. As with Mr. Kern here, “Hughey's minor crimes were far from severe, she posed no
immediate threat to Easlick, and she resisted arrest in no way.” Id. And, as in Easlick, Mr. Kern
“testified that [Wolf] tore [his] rotator cuff as he yanked [his] arm and that [he] complained
[numerous] times that [his] arm hurt.” Id. As in Easlick, "an excessive use of force claim may
be established through evidence of severe injury or physical contact, [but we have] not required
that this must be the case.” Id.

Mr. Kern’s “assertion that [Wolf] vigorously yanked [his] arm is ‘gratuitous violence’
under our precedent.” Id. “We have decided that a police officer's slapping a handcuffed
plaintiff in the face constituted ‘[g]ratuitous violence’ ‘notwithstanding the relatively minimal

use of force applied and the absence of any resulting injury.”™ 1d. “Surely a shoulder-yank that
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tears a rotator cuff is more unwarranted than a face-slap that ‘antagoniz[es] or humiliat[es] the
suspect” without resulting in physical injury.” Id.

This gratuitous violence resulting in a shoulder injury requiring rotator cuff surgery and
physical therapy is a textbook Fourth Amendment excessive force violation. Gambrel v. Knox
Cty., 25 F.4th 391, 402 (6th Cir. 2021) (quoting Shreve v. Jessamine Cnty. Fiscal Ct., 453 F.3d
681, 688 (6th Cir. 2006)); see Reed v. Campbell County, 80 F.4th 734, 750 (6th Cir. 2023);
Williams v. Maurer, 9 F.4th 416, 438-39 (6th Cir. 2021); Miller v. Sanilac County, 606 F.3d 240,
252-54 (6th Cir. 2010); Morrison v. Bd. of Trs. of Green Twp., 583 F.3d 394, 404-05, 407 (6th
Cir. 2009); Pigram ex rel. Pigram v. Chaudoin, 199 F. App'x 509, 513 (6th Cir. 2006); Baker v.
City of Hamilton, 471 F.3d 601, 607-08 (6th Cir. 2006); Phelps v. Coy, 286 F.3d 295, 301 (6th
Cir. 2002); Holmes v. City of Massillon, 78 F.3d 1041, 1048 (6th Cir. 1996); Adams v. Metiva,
31 F.3d 375, 387 (6th Cir. 1994); McDowell v. Rogers, 863 F.2d 1302, 1307 (6th Cir. 1988). As
in Easlick, Sgt. Wolf is not entitled to summary judgment. 3 F.4th 283, 291.

C. Defendants are not entitled to summary judgment on Mr. Kern’s First
Amendment retaliation claims against Sgt. Wolf and Ofcr. Lewis

A First Amendment retaliation claim has three elements: (1) the plaintiff engaged in
protected conduct; (2) an adverse action was taken against the plaintiff that would deter a person
of ordinary firmness from continuing to engage in that conduct; and (3) there is a causal
connection between elements one and two -- that is, the adverse action was motivated at least in
part by the plaintiff's protected conduct. Thaddeus-X v. Blatter, 175 F.3d 378, 394 (6th Cir.
1999) (en banc) (emphasis added). When it comes to adverse actions, where, as here, we deal
with a citizen and not with a prisoner or a public employee, the adverse action need not be great.

Fritz v. Charter Twp. of Comstock, 592 F.3d 718, 724 (6th Cir. 2010).
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Unquestionably, Mr. Kern engaged in protected First Amendment activities, which both
Defendants were aware of, and ranging from Mr. Kern asking for Ofcr. Lewis’ badge number
and name upon initial contact, (Kern_1119-20220922_185844.mp#4, filed conventionally),!! to
repeatedly telling Sgt. Wolf (and Ofcr. Lewis) they were violating his rights, (Exhibit 12,
19:02:52 to 19:05:48), to recording with his phone the interaction with Ofcr. Lewis, and later
Sgt. Wolf. (Exhibit 11 at 18:58:59 to 18:59:11(Lewis initial radio call to dispatch mentioning the
recording), Exhibit 12 at 19:03:00; Depo. Wolf, Doc. 60-1 at 130-131), to filing, threatening to
file, or attempting to file a complaint against a police officer. See generally Connick v. Myers,
461 U.S. 138, 148, (1983) (Speech that "bring[s] to light actual or potential wrongdoing or
breach of public trust” is speech that addresses a matter of public concern, as is speech that
"seek[s] to inform the public that [the government] [is] not discharging its governmental
responsibilities.”); Jenkins v. Rock Hill Local Sch. Dist., 513 F.3d 580, 586 (6th Cir. 2008);
Gable v. Lewis, 201 F.3d 769 (6th Cir. 2000); Holzemer v. City of Memphis, 621 F.3d 512 (6th
Cir. 2010); Arnett v. Myers, 281 F.3d 552, 560 (6th Cir. 2002); And, Mr. Kern’s protests to Ofcr.
Lewis and Sgt. Wolf about his rights being violated also is clearly established First Amendment
activity. City of Houston v. Hill, 482 U.S. 451, 461-463 (1987); Bloch v. Ribar, 156 F.3d 673,
682 (6th Cir. 1998); McCurdy v. Montgomery County, 240 F.3d 512, 520 (6th Cir. 2001); Barnes
v. Wright, 449 F.3d 709, 718 (6th Cir. 2006); Greene v. Barber, 310 F.3d 889, 895-96 (6th Cir.
2002); Arnett, 281 F.3d 552, 560; . So is the right to record police. Crawford v. Geiger
(Crawford I1), 131 F. Supp. 3d 703, 715 (N.D. Ohio 2015) (establishing that the right to record

would be clearly established going forward); see, also, Glik v. Cunniffe, 655 F.3d 78 (1st Cir.

1 Ofcr. Lewis testified that she understood Mr. Kern was upset about the initial interaction and wanted to
make a report/complaint. (Depo. Lewis, Doc. 52 at 141-142). And body camera footage reveals Sgt.
Wolf’s acknowledgment that Mr. Kern wanted to make a complaint about that interaction. (Exhibit 12 at
19:03:12).
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2011); Fields v. City of Philadelphia, 862 F.3d 353, 359 (3d Cir. 2017); Turner v. Lieutenant
Driver, 848 F.3d 678, 687-90 (5th Cir. 2017); ACLU v. Alvarez, 679 F.3d 583, 606 (7th Cir.
2012); Chestnut v. Wallace, 947 F.3d 1085, 1090 (8th Cir. 2020); Smith v. City of Cumming, 212
F.3d 1332, 1333 (11th Cir. 2000); Fordyce v. City of Seattle, 55 F.3d 436, 439 (9th Cir. 1995).

Moreover, detaining, arresting, threatening to arrest, and charging someone is sufficient
adverse action to meet the second prong of Blatter, 175 F.3d 378, 394. Ctr. for Bio-Ethical
Reform, Inc. v. City of Springboro, 477 F.3d 807, 822-823 (6th Cir. 2007) (explaining that
detention is not de minimis and would meet the adverse action prong, as would arrest); McCurdy
v. Montgomery County, 240 F.3d 512, 520 (6th Cir. 2001) (impliedly acknowledging an arrest
without probable cause constitutes adverse action of sufficient consequence); Anderson v.
Holmes, 2021 U.S. Dist. LEXIS 102401 (MIED 2021) (failure to identify case First Amendment
retaliation); Rudd v. City of Norton Shores, 977 F.3d 503 (6th Cir. 2020) (threatening to arrest
sufficiently adverse).

And as explained in 111.B.2. above (p.22), Ofcr. Lewis and Sgt. Wolf personally were
involved in taking these adverse actions with full knowledge of Mr. Kern’s protected activity, to
include Ofcr. Lewis reporting in her initial call to dispatch that Mr. Kern was video recording
her, both Defendants demanding identification from Mr. Kern under threat of (false) arrest, and
Ofcr. Lewis’ supporting Sgt. Wolf’s activities despite acknowledging Mr. Kern had committed
“no crime”. As noted, Ofcr. Lewis is liable for her failure to intervene where she had reason to
know that the constitutional violation was occurring, she had both the opportunity and the means
to prevent the harm from occurring, and yet she chose not to intervene. Floyd, 518 F.3d 398,

406 (quoting Turner v. Scott, 119 F.3d 425, 429 (6th Cir. 1997)).
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With respect to causation, detaining, arresting, and charging Mr. Kern, all without
probable cause (see Section I11.B.1. and 2., supra), is significant evidence demonstrating
causation and First Amendment retaliation. Nieves v. Bartlett, 587 U.S. 391, 401-402 (2021).
Regardless, sufficiently close temporal proximity between protected activity and adverse action,
by itself, establishes the requisite causation. Mickey v. Zeidler Tool & Die Co., 516 F.3d 516,
525 (6th Cir. 2008); Dye v. Office of the Racing Comm'n, 702 F.3d 286, 306 (6th Cir. 2012) (two
months sufficient). In fact, evidence of up to a four-month gap between the protected speech and
the initial adverse action, without more, is sufficient evidence of causation. Id.; Andersv.
Cuevas, 984 F.3d 1166, 1177-1178 (6th Cir. 2021) (four months sufficient); Rudd, 977 F.3d 503,
515 (eight days sufficient); Buddenberg v. Weisdack, 939 F.3d 732, 741 (6th Cir. 2019) (four
days sufficient); Singfield v. Akron Metro. Housing Auth., 389 F.3d 555, 563 (6th Cir. 2004)
(concluding that a lapse of three months is a sufficient to show causal connection). Here, the
retaliation and adverse actions were immediate. These undisputed facts are more than sufficient
for all three elements of the First Amendment retaliation claim. Thaddeus-X v. Blatter, 175 F.3d
378 (6th Cir. 1999).

D. Defendants Wolf and Lewis are not entitled to qualified immunity

There is a two-step sequence for resolving a government official's claim to qualified
immunity. First, the court must analyze whether the facts a plaintiff has alleged in his/her
complaint make out a violation of a constitutional right, and second, the court must decide
whether the right at issue was “clearly established” at the time of the defendant's misconduct.
Saucier v. Katz, 533 U.S. 194 (2001); Pearson v. Callahan, 555 U.S. 223, 232 (2009).

A plaintiff overcomes qualified immunity by citing to “cases of controlling authority in

their jurisdiction at the time of the incident” or “a consensus of cases of persuasive authority
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such that a reasonable officer could not have believed that his actions were lawful.” Wilson v.
Layne, 526 U.S. 603, 617 (1999); Kent v. Oakland County, 810 F.3d 384, 395 (6th Cir. 2016).
That said, “officials can still be on notice that their conduct violates established law even in
novel factual circumstances” if “the state of the law . . . gave [the government officials] fair
warning that their alleged [conduct] . . . was unconstitutional.” Hope v. Pelzer, 536 U.S. 730, 741
(2002). Moreover, even without citation to a particular case, plaintiffs can overcome qualified
immunity if the facts are “particularly egregious.” Taylor v. Riojas, 141 S. Ct. 52, 54 (2020).
Here, and as reflected in Sections I11.B. and 111.C., Sgt. Wolf and Ofcr. Lewis violated rights that
were clearly established by published Sixth Circuit case law and/or a consensus of other circuit
case law. That, in turn, divests them both of any defense of qualified immunity.
E. The City is liable under Monell for the federal constitutional violations

The City is not entitled to summary judgment on Mr. Kern’s Monell claims. A
municipality is a “person” under 42 U.S.C. § 1983, and so can be held liable for constitutional
injuries for which it is responsible. Monell v. Dep 't of Soc. Servs., 436 U.S. 658, 690 (1978). A
municipality may become liable under a 81983 claim if the alleged federal violation occurred
because of a municipal policy or custom, Monell, 436 U.S. 658, 694, and for harms caused by
employees for whom the municipality has failed to provide adequate training, see Arrington-Bey
v. City of Bedford Heights, 858 F.3d 988, 995 (6th Cir. 2017).

A city may be sued for having caused a constitutional tort through “a policy statement,
ordinance, regulation, or decision officially adopted and promulgated by that body's officers.”
Adkins v. Bd. of Educ. of Magoffin County, Ky., 982 F.2d 952, 957 (6th Cir.1993). Since such

bodies can act only through natural persons, the critical question is whether the person
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committing the act did so pursuant to official policy. Id. A formally adopted policy is not
required; established usage or custom may be sufficient. Id.

To demonstrate Monell liability, a Plaintiff must (1) identify the policy or custom that
injured him; (2) connect the policy to the city or county; and (3) show that his particular injury
was incurred due to execution of that policy or custom. Id. There are four methods of proving an
unlawful policy or custom: (1) showing an illegal official policy or legislative enactment; (2)
demonstrating that an official with final decision-making authority ratified illegal actions; (3)
showing a policy of inadequate training or supervision; or (4) demonstrating a custom of
tolerance of or acquiescence to federal rights violations. Wright v. City of Euclid, 962 F.3d 852,
880 (6th Cir. 2020).

“[A] city may be liable under Monell for a policy of permitting constitutional violations
regardless of whether the policy is written." Id. at 830; see Monell, 436 U.S. at 691 ("Congress
included customs and usages [in § 1983] . . . . Although not authorized by written law, such
practices . . . could well be so permanent and well settled as to constitute a ‘custom or usage'
with the force of law." (quoting Adickes v. S.H. Kress & Co., 398 U.S. 144, 167-68 (1970))).
When proceeding under the first theory of Monell liability, a plaintiff must show that there were
"formal rules or understandings—often but not always committed to writing—that [were]
intended to, and [did], establish fixed plans of action to be followed under similar circumstances
consistently and over time." Pembaur v. City of Cincinnati, 475 U.S. 469, 480-81, 106 S. Ct.
1292, 89 L. Ed. 2d 452 (1986).

Here, the record establishes that in order to sustain a charge of obstruction merely for
failure to identify, the defendant must have committed, is committing, or is about to commit a

crime, or witnessed a violent felony offense. (Depo. Joseph Torres, Doc. 56, at 29). But “for so
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long... [i]f you failed to identify it’s obstruction.” (ld.). Until Pam Roessner was in charge of the
City’s prosecutor’s office, the City would arrest individuals for mere failure to identify,
regardless of whether the person committed a separate crime. (1d.). Even with the policy having
changed, the custom remains unchanged at the City. Captain Ernest Williams, the City’s Internal
Affairs investigator, upon reviewing the footage of the Kern incident, testified under oath that he
still believes Mr. Kern’s mere failure to identify was sufficient to justify an arrest for obstruction.
(Depo. Ernest Williams, Doc. 58, at 72). However, and even when given the opportunity to do
as much research as he wanted, Captain Williams still to this day could not cite to any specific
law that Mr. Kern violated, other than Captain Williams’ incorrect interpretation of obstruction
for the mere failure to identify. (Id., at 84-87). In fact, this admission came after Chief Williams
boasted and said “we have a lot of ordinances and I can probably find one that would fit this
instance.” (ld. at 84). The record here demonstrates a policy and practice of illegal arrests for
obstruction within the City.

It is unknown whether the prior practice of arresting individuals for obstruction, as a
result of their mere failure to identify, regardless of whether one committed a separate crime or
witnessed a violent felony, ever stopped as of September 22, 2022. (Depo. Joseph Torres, Doc.
56, at 32). It also is unknown whether the follow-up training regarding failure to identify and
obstruction took place before or after the Kern incident. (Id., at 42-43). Either way, though, this
training was a failure as the view that “failure to identify is obstruction of official business” still
runs rampant at CHPD. (Id., at 32-33). At the very least, a factual question remains as to
whether CHPD’s custom of arresting individuals for mere failure to identify, regardless of
whether the person committed a separate crime, remained the custom of CHPD when Sgt. Wolf

did exactly that to Mr. Kern.
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Under this jurisprudence, the actions of a single official also can create liability for the
local government where that official has “final policymaking authority.” Id. “[W]hether an
official has such final authority is a question of state law.” Id. (citing City of St. Louis v.
Praprotnik, 485 U.S. 112, 123 (1988)). And, a plaintiff also can establish municipal liability by
showing that the municipality ratified the unconstitutional acts of its employees by failing to
meaningfully investigate and punish allegations of unconstitutional conduct. Leach v. Shelby Cty.
Sheriff, 891 F.2d 1241, 1247-48 (6th Cir. 1990). As the Sixth Circuit explained in Wright:

Wright points us to Chief Meyer's lack of investigation and discipline in the other high-

profile use-of-force cases involving Euclid police officers, but those instances occurred

after Wright's encounter with Flagg and Williams and cannot show that Meyer's failure to
investigate and punish the officers involved in those uses of force led in any way to

Wright's injuries. However, Murowsky testified that he had never heard of a use of force

incident by a Euclid officer that seemed inappropriate to him. That too moves the needle

so that a reasonable jury could decide that use of excessive force is ratified by the
department. A reasonable jury could likewise find that Meyer and Murowsky's seeming

failure to ever meaningfully investigate excessive force complaints rises to the level of a

ratification of use of force by a policymaker. Wright, 962 F.3d 852, 880.

Here, Sgt. Wolf testified that, even though he had sustained findings of misconduct,
including with respect to false/inappropriate obstruction charges involving minorities, he never
was disciplined, or even counseled, before the September, 2022 incident with Mr. Kern. (Depo.
Wolf, Doc. 60-1, at 65, 70, 146-161). Specifically, Sgt. Wolf engaged in previous incidents
resulting in allegations of racial bias, but the City not only failed to discipline Sgt. Wolf or so
much as offer post-incident training for his (mis)handling of the situations, but the City promoted
him to sergeant approximately one month after one such incident. (Depo. Britton as 30(b)(6)
witness, Doc. 55, at 90-94). That incident involved a situation in which then-officer Wolf, along
with several other CHPD officers, were “observed ... on top of a black man” by a black female

bystander. (Id., at 95). The witness was threatened with obstruction after she stopped to ask if

the man was okay: a prior incident of First Amendment retaliation by Sgt. Wolf. (1d.). No
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subsequent training was given to then-officer Wolf for having escalated a police interaction
involving a black suspect, whether it was training regarding use of force, obstruction of justice,
or any other policies that could have prevented this woman’s complaint. (ld., at 93-93, 96).
Simply put, no action was taken against then-officer Wolf for his actions, and he was not given
any training in response to this earlier incident as any such training would have been
documented. (Id., at 94-95, 97). Certainly the City failed to meaningfully investigate and punish
allegations of misconduct, but promoted Sgt. Wolf instead. Leach v. Shelby Cty. Sheriff, 891
F.2d 1241, 1247-48 (6th Cir. 1990).

Ofcr. Lewis likewise had previous issues in terms of her failure to use lights and sirens.
(Depo. Britton as 30(b)(6) witness, Doc. 55 at 98). Ofcr. Lewis’ previous failure to use lights
and sirens resulted in a state lawsuit against her and the City when she was involved in a
collision at a red light, in which the plaintiff testified — under oath — that Ofcr. Lewis did not
have her lights and sirens on. (Id., at 102). Despite this serious issue surrounding Ofcr. Lewis’
use of the City’s police vehicles (and other issues concerning criminal complaints and
investigations), the City never provided Ofcr. Lewis with any follow-up training, despite its
awareness of this issue, thus ratifying Ofcr. Lewis’ failure to use lights and sirens while on police
duty in this incident. (Id., at 99, 101, 102-0).

As for the Kern incident, the City plainly ratified the actions of Ofcr. Lewis, including the
arrest she effectuated despite acknowledging that Mr. Kern committed no crime. (Id., at 118-
19). The City’s own 30(b)(6) witness testified that Ofcr. Lewis’s actions were entirely consistent
with City policy. (Id., at 115-16). The City condoned Ofcr. Lewis’ illegal arrest of Mr. Kern
despite the fact that the City agreed with the prosecutors’ determination that there was not

enough evidence to sustain the charges against Mr. Kern. (ld., at 113). And other than the
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belated anger management training Sgt. Wolf was ordered to take, there was no follow-up
training from the department after the Kern incident. (Id., at 114).

Inadequate training also was present before the Kern incident. A “municipality may be
liable for inadequately training its employees where ‘in light of the duties assigned to specific
officers or employees the need for more or different training is so obvious, and the inadequacy so
likely to result in violation of constitutional rights, that the policymakers of the city can
reasonably be said to have been deliberately indifferent to the need. In such a case, the failure to
train its employees itself amounts to an unconstitutional policy.” Carpenter v. City of
Cincinnati, 2003 U.S. Dist. LEXIS 7105, at *33 (S.D. OH. Apr. 17, 2003), quoting City of
Canton v. Harris, 489 U.S. 378, 390 (1989). Matters related to stops and arrests are areas in
which the need for training is so obvious that the inadequacy of such training can be an
unconstitutional policy. (Id., at *33-35). Testimony that the officers were not trained on such
issues “[a]t the very least ... raises an issue as to whether the City failed to train its officers....”
Id., at *35.

Here, the record establishes that the City keeps record of officer training. (Depo. Britton

as 30(b)(6) witness, Doc. 55 at 27). The police chief is responsible for training that must comply
with federal, state, and local requirements, but CHPD’s chief admits he does not know what
these requirements are. (Id., at 42). And, there is no written formal training plan for CHPD.
(Id., at 43). There is no record of any training lists of particular officers. (Id., at 43-44). And
while there are daily training bulletins, the record is absent of any documentation of completion
of this training. (Id., at 48).

There also is no documentation of officers receiving training on constitutional

requirements, and the City’s 30(b)(6) witness was unable to speak to any specific training on
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those requirements, clearly established rights, the First Amendment, use of force, illegal arrests,
reasonable suspicion, or how to intervene when constitutional violations occur. (ld., at 28-31).
And while certain First Amendment rights and retaliation is covered in the policy manual, there
is no training on the matter. (ld., at 31-32). There is no training beyond the fact there are
policies and procedures on the right not to be arrested without probable cause. (Id., at 32-33).
Nor is there any documentation of training on the requirements before one can be arrested for
obstruction. (Id.).

It was longstanding policy to arrest suspects for obstruction based on their mere failure to
identify, but that changed late in the day (maybe after the Kern incident) based on Pam
Roessner’s, a City prosecutor, directing the halt to the practice. (Depo. Joseph Torres, Doc. 56,
at 29). But with this new directive, where all the elements of obstruction or failure to identify
had to be met before a suspect was arrested, no witness was able to definitively affirm that they
received any follow up training on failure to identify and/or obstruction before the Kern incident.
(Depo. Nathan Webster, Doc. 57 at 15-16); (Depo Ernest Williams, Doc. 58 at 15, 42); (Depo.
Britton as 30(b)(6) witness, Doc.55 at 32-33).

Ofcr. Lewis joined the CHPD on June 3, 2018. (Depo. Lewis, Doc. 52, at 23). Although
she was provided with the CHPD’s procedure manual, she was never trained on it. (1d. at 24).
She also was never trained, at any time, on clearly established rights, including those at issue in
this case. (Id. at 27, 35, 44-47, 72-73, 82). While with CHPD, her field training documented
that she struggled with putting in the information necessary for a criminal complaint. (ld. at 53,
56; Exhibit 9, Doc. 51-11). Also documented was her difficulty with deciding when to activate
lights and sirens. (Id. at 54). In 2019 in her first formal evaluation, Ofcr. Lewis stated she had a

“hope” to learn and understand more policy and procedure, as well as learn city and state laws.
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(Id. at 61, 67). But, CHPD did nothing to follow up on these requests for training. (ld. at 61-62).
Ofcr. Lewis recalls receiving no training on obstruction charges prior to September 22, 2022.
(1d. at 63, 72). Ofcr. Lewis admits she had to perform her duties consistent with the U.S.
Constitution, that she need not comply with an order that is in conflict with federal, state or local
law, and that if the legality of an order is in doubt, she had to confer with an authority higher
than the supervisor giving the order. (Id. at 84-85). However, CHPD never clarified whether she
or other officers could or would be disciplined for violating the U.S. Constitution. (Id. at 90).

Sgt. Wolf joined CHPD in 2012. (Depo. Wolf, Doc. 60-1 at 87). Prior to that, he was a
deputy for the Village of Bratenahl where he was counseled for being rude (but could not state
how many times). (ld. at 81, 85, 86). He testified he had some training on constitutional rights
at the police academy in 2003-2004, but could not recall any specifics of that training. (ld. at
87). He also had no recollection of such training during field training. (1d. at 88-89). Despite
this, his testimony was that most people in the department do not know the law better than him,
specifically with respect to obstruction charges. (Id. at 57-58). He remembers being trained in
field training on obstruction charges that if someone doesn’t identify themselves in connection
with any legal traffic stop, then to charge them with obstruction (1d. at 97), and this was the
practice of CHPD. (ld. at 97-98).

In 2021, Sgt. Wolf tried to get clarification from the City prosecutor about when to
charge obstruction for failing to identify, but she told him to figure it out, so he read the statute.
(Id. at 99-100). Sgt. Wolf was promoted to sergeant on June 28, 2021. (Id. at 143). His
supervisor training did not include any training on constitutional rights. (1d. at 144-145).

Sgt. Wolf admitted that he previously had an interaction with a black female witness at

the scene of a robbery arrest where he stated he would mail her a ticket “for obstructing”. (Id. at
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152-161). He was not aware that this resulted in a complaint in 2020, and a sustained finding
against him of misconduct for this incident. (Id. at 146-151, Exhibit 8, Doc. 51-8). And a
similar incident occurred in 2021. (Doc. 21-9). Yet, Sgt. Wolf received no counseling or
feedback as a consequence of these incidents, even though the complaints were sustained. (ld. at
160-161).

Add to all of that the Mr. Kern’s expert’s testimony and opinions reflecting the failure to
train by the City. (Decl. Knight, attached hereto). The failure to train elements clearly are met
here, as neither Sgt. Wolf nor Ofcr. Lewis were adequately trained on obstruction charges,
failure to yield charges, the Fourth Amendment, the First Amendment, traffic stops, or any other
enforcement practice that led to the false arrest and illegal detention of Mr. Kern.

The City had policies and customs that gave rise to the violations by Sgt. Wolf and Ofcr.
Lewis as set forth herein, including the following: (i) there was a pattern and practice of arresting
people for failure to identify without an underlying crime; (ii) the City previously sustained
complaints related to Sgt. Wolf for aggressive and inappropriate arrests and interactions,
including with respect to obstruction charges, but then did nothing to counsel or train him (or
even tell him); (iii) the City promoted Sgt. Wolf despite knowing he had a problem violating the
law and United States’ Constitution; (iv) the City and its Police Chief had knowledge that Sgt.
Wolf had anger management and PTSD issues, leading to citizen complaints (that were
sustained), including as a result of Sgt. Wolf’s interactions with minorities, but failed to address
those issues prior to the September, 2022 interaction with Mr. Kern; (iv) the City’s own Internal
Affairs Captain — the person who is supposed to be policing the department and investigating
police misconduct — testified to his and CHPD’s practice of going through the code of ordinances

to try and make up a crime after-the-fact. In other words, the unconstitutional rot is from top to
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bottom. What happened to Mr. Kern in this case was not a singular incident of lawlessness, but
rather was a known problem with CPHD. At a minimum, genuine issues of material fact
preclude summary judgment on the Monell claims.

F. Plaintiff is entitled to partial summary judgment on his state law assault and
battery claim against Sgt. Wolf

“A person is subject to liability for battery when he acts intending to cause a harmful or
offensive contact, and when a harmful contact results.” Love v. Port Clinton, 37 Ohio St.3d 98,
99, 524 N.E.2d 166 (1988). ‘A defendant possesses the requisite level of intent to commit a
battery if he ““desires to cause [the] consequences of his act, or ... believes that the
consequences are substantially certain to result from it.””” McRae v. Icon Entertainment Group,
Inc., 10th Dist. Franklin No. 08AP-820, 2009-Ohio-5119, { 8, citing Harasyn v. Normandy
Metals, Inc., 49 Ohio St.3d 173, 175, 551 N.E.2d 962 (1990), quoting 1 Restatement of the Law
2d, Torts, Section 8A, at 15 (1965). An assault is defined as "the willful threat to harm or touch
another offensively, which threat or attempt reasonably places the other in fear of such contact;
the threat or attempt must be coupled with a definitive act by one who has the apparent ability to
do the harm or to commit the offensive touching.” Knox v. Hetrick, 2009-Ohio-1359, 2009 Ohio
App. LEXIS 1141 (8th Dist. 2009), quoting Smith v. John Deere, 83 Ohio App.3d 398, 406, 614
N.E.2d 1148 (1993). Furthermore, "[a]n essential element of ... assault is that the actor knew
with substantial certainty that his or her act would bring about harmful or offensive contact.” 1d.

Where officers act without lawful authority in arresting someone, they commit an assault
and battery. Kaylor v. Rankin, 356 F. Supp. 2d 839, 854 (OHND 2005), citing Love v. City of
Port Clinton, 37 Ohio St.3d 98, 99, 524 N.E.2d 166 (1988) (officer who subdued and handcuffed

the plaintiff committed intentional acts which, unless privileged, constituted a battery). For the
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reasons stated in the facts section and in Section 111.B., Sgt. Wolf is liable for civil assault and
battery.
G. Plaintiff is entitled to partial summary judgment on his state law civil
unlawful imprisonment and false arrest claims against Sgt. Wolf and Ofcr.
Lewis
The Ohio Supreme Court has noted that "false arrest and false imprisonment as causes of
action are indistinguishable.” Rogers v. Barbera, 170 Ohio St. 241, 164 N.E.2d 162, 164 (Ohio
1960) (quoting 22 Am. Jur. False Imprisonment § 2-3). The court stated that "the essence of the
tort consists in depriving the plaintiff of his liberty without lawful justification; and the good
intention of the defendant does not excuse, nor does his evil intention create, the tort." Id. To
prevail on a claim for false arrest/imprisonment, the plaintiff must demonstrate: ““(1) the
intentional detention of the person and (2) the unlawfulness of the detention.” Radvansky v. City
of Olmsted Falls, 395 F.3d 291, 315 (6th Cir. 2005). An arrest without a probable cause is
unlawful. Id. Malice is not an element of, and good faith is not a defense to, a claim of a false
imprisonment/arrest. Rankin, 356 F. Supp. 2d 839, 855, citing Brinkman v. Drolesbaugh, 97
Ohio St. 171, 119 N.E. 451 (1918)
As in Rankin, the tort is established here through the intentional detention of Mr. Kern by
Sgt. Wolf and Ofcr. Lewis, without probable cause, including for the reasons above and those

stated in the facts section and in Sections 111.B.1 and 111.B.2.

H. Plaintiff is entitled to partial summary judgment on his state law malicious
prosecution claim against Sgt. Wolf and Ofcr. Lewis

To sustain a claim of malicious prosecution, a plaintiff must prove: *(1) malice in
instituting or continuing the prosecution, (2) lack of probable cause, and (3) termination of the
prosecution in favor of the accused.” Trussell v. General Motors Corp., 53 Ohio St.3d 142, 144,

559 N.E.2d 732 (1990). In Melanowski v. Judy, 102 Ohio St. 153, 155, 131 N.E. 360 (Ohio

45



Case: 1:23-cv-01327-CEF Doc #: 68 Filed: 12/06/24 54 of 58. PagelD #: 2344

1921), the Ohio Supreme Court held that "in an action for malicious prosecution, the want of
probable cause is the gist of the action. If such be proven, the legal inference may be drawn that
the proceedings were actuated by malice." Id., paragraph one of the syllabus. Furthermore, for
the purposes of malicious prosecution, malice is defined as “an improper purpose, or any purpose
other than the legitimate interest of bringing an offender to justice.” Criss v. Springfield
Township, 56 Ohio St.3d 82, 85, 564 N.E.2d 440 (1990).

As discussed in Sections 111.B.1 and 111.B.2., there was no probable cause. And, the
prosecution terminated in Mr. Kern’s favor. See Exhibit 25, Doc. 51-16. That leaves malice,
which not only can be inferred through the lack of probable cause, Melanowski, 102 Ohio St.
153, but also is established through Sgt. Wolf’s admission he has no basis to doubt Ofcr. Lewis’
statement that Mr. Kern committed no crime, Ofcr. Lewis’ admission that Mr. Kern committed
no crime and her admission to Mr. Kern that body camera captured everything and the
prosecutor was good, and through the post hoc efforts by Sgt. Wolf, even continuing into his
deposition testimony, to try to invent other crimes Mr. Kern could have been charged with.
Also, the discussion in 111.C. about First Amendment retaliation, which establishes an improper
purpose. All of the above establishes an improper purpose, which is malice.

I. There is no immunity for Sgt. Wolf or Ofcr. Lewis under state law immunity
due to the fact that their actions were made with malicious purpose, in bad
faith, or in a wanton or reckless manner

R.C. 2744.03 provides for immunity for police officers unless they took actions with a
“malicious purpose, in bad faith, or in a wanton or reckless manner.” Malicious purpose is
defined as “the willful and intentional design to do injury, or the intention or desire to harm
another, usually seriously, through conduct that is unlawful or unjustified.” Caruso v. State, 136

Ohio App.3d 616, 620-21, 737 N.E.2d 563 (10" Dist. App. 2000); Teramano v. Teramano, 6
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Ohio St. 2d 117, 118, 216 N.E.2d 375 (Ohio 1966). “Bad faith has been defined as the opposite
of good faith, generally implying or involving actual or constructive fraud or a design to mislead
or deceive another.” Id. And “reckless” is defined as “the conscious disregard of or indifference
to a known or obvious risk of harm to another that is unreasonable under the circumstances and
is substantially greater than negligent conduct.” Anderson v. City of Massillon, 134 Ohio St. 3d
380, 388, 2012-Ohio-5711, 983 N.E.2d 266, 273 (Ohio 2012).

Here, and construing the facts in the light most favorable to Mr. Kern, the record
establishes at least recklessness, and likely malice, including, without limitation: (i) Sgt. Wolf
and Ofcr. Lewis’ invention of charges to cover up an illegal arrest without probable cause; (ii) an
arrest perpetrated by Sgt. Wolf out of anger (and perhaps racial animus), after Mr. Kern declined
to comply with an illegal demand to identify himself (which ultimately resulted in significant
injury); (iii) Sgt. Wolf and Ofcr. Lewis conferring about releasing him immediately thereafter
but Sgt. Wolf saying that he could not because Mr. Kern already was in handcuffs (and the
reasonable inference is that Sgt. Wolf knew the arrest and his actions were illegal but it was
additional effort to cover up); (iv) Ofcr. Lewis’ acknowledgement in her police vehicle that the
City prosecutor would drop the charges, thus demonstrating her knowledge that everything she
and Sgt. Wolf were doing was illegal; and (v) the significant efforts by Sgt. Wolf and Ofcr.
Lewis to engage in after the fact excuse-making (extending to their absurd testimony and
argument in their pleadings about a “one second” delay, without any evidence of intent, being
obstruction), all of which started at the scene of the incident and included an effort to fabricate
evidence when they immediately met up to discuss things in the parking lot of a synagogue

rather than proceed to the station.
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All of that is sufficient to establish malice and/or recklessness. See discussion, infra, at
pp. 17-19; Knox v. Hetrick, 2009-Ohio-1359 (8" Dist. App. 2009). In fact, malice may be
inferred from proof of lack of probable cause. Melanowski v. Judy, 102 Ohio St. 153, 155, 131
N.E. 360 (1921). All of those malice factors are present here, including as discussed above and
in the fact section and in Sections 111.B. and I11.C., which we incorporate by reference.

J. The City is not entitled to immunity for the negligence claim against it under
R.C. 2744.02(B).

Mr. Kern’s testimony was that Ofcr. Lewis’ lights and sirens were not on, she cut him
off, and then she stopped suddenly, all of which almost caused an accident. (Depo. Kern, Doc.
54 at 40-41). She was in the left lane, he was in the right lane and he was going the speed limit.
(Id. at 134-135). He had to slam on the brakes such that his brakes were on the floor, he was
already in the curb lane and could not pull over further, and he thinks his vehicle skidded. (Id. at
136-137). And, her lights and sirens was not activated until she was fully in front of him. Id. at
137-138.

Ofcr. Lewis admitted she did not activate her turn signal. (Id. at 119-120). Mr.

Goodman hit his brakes right away in an “abrupt” manner. (ld. at 124-125). As a result of Mr.
Goodman slamming on his brakes, Ofcr. Lewis slammed on her brakes, forcing Mr. Kern to slam
on his brakes. (Id. at 125). Ofcr. Lewis admitted that as she cut over, her vehicle was “very
close” to Mr. Kern’s vehicle, and she admitted that there almost was a collision as a result. (Id.
at 126). Without question, Ofcr. Lewis committed a violation of R.C. 4511.39(A), and is
negligent per se, when she failed to use a turn signal while changing lanes.

R.C. 2744.02(B) is clear that “a political subdivision is liable in damages in a civil action
for injury, death, or loss to person or property allegedly caused by an act or omission of the

political subdivision or of any of its employees in connection with a governmental or proprietary
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function, as follows: (1) Except as otherwise provided in this division, political subdivisions are
liable for injury, death, or loss to person or property caused by the negligent operation of any
motor vehicle by their employees when the employees are engaged within the scope of their
employment and authority.” The fact that Lewis negligently operated her motor vehicle, cutting
off Mr. Kern, causing him to slam on his brakes, set off, and was the proximate cause for, the
entire chain of events.

Defendants argue that Ofcr. Lewis was on an “emergency call.” (Doc. 61 at pp. 26-30);
see, also, Ohio Rev. Code Ann. 2744.01(A). The problem with that argument is that Defendants
rely upon crediting Ofcr. Lewis’ testimony, and not Mr. Kern’s testimony, who testified the
lights and sirens were not activated when Ofcr. Lewis changed lanes and cut him off without
operation of a turn signal. But beyond that factual problem, the law is equally unsupportable.

An “‘emergency call' involves a situation to which a response by a peace officer is
required by the officer's professional obligation.” Colbert v. Cleveland, 99 Ohio St.3d 215, 2003-
Ohio-3319, 790 N.E.2d 781 (Ohio 2003). To determine whether an emergency call exists in a

pursuit scenario, a court must consider "all the attendant facts and circumstances leading up to or
giving rise to the pursuit, including the operation of the fleeing motorist's vehicle during the
pursuit.” (Emphasis omitted.) Shalkhauser v. City of Medina, 148 Ohio App. 3d 41, 2002-Ohio-
222, 772 N.E.2d 129 (9th Dist. 2002) at 1 24, quoting Wagner v. Heavlin, 136 Ohio App.3d 719,
729, 737 N.E.2d 989 (7th Dist.2000). Here, there was no motorist fleeing at the time that Ofcr.
Lewis illegally changed lanes without a turn signal and cut Mr. Kern off. There was no pursuit
either, if Mr. Kern’s testimony is credited that lights and sirens were not activated until after the

illegal lane change occurred. And, if we credit Mr. Kern’s testimony and all reasonable

inferences from it, and partially credit Ofcr. Lewis’ own testimony that she did not activate lights
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and sirens until she had received the expired license plate identification that gave her the basis
for the stop, that also did not occur until after she had made the illegal lane change.

Moreover, Ofcr. Lewis’ failure to activate her lights and sirens prior to committing the
traffic violation gives rise to the wanton exception. Kearns v. Meigs Cnty. Emergency Med.
Servs., 2017-Ohio-1354, 88 N.E.3d 438 (4th Dist. App. 2017) (finding genuine issue of fact on
wantonness where responder did not activate lights and sirens and committed traffic infraction
causing injury); Anderson v. City of Massillon, 2014-Ohio-2516 (5th Dist. App. 2014) (same);
Taylor v. City of Cleveland, 2012-Ohio-3369 (8th Dist. 2012) (same).

In short, there is a genuine issue of fact on this score, and the City Defendant is not
entitled to summary judgment. Collett v. Hamilton Cty, Ohio, 2019 U.S. Dist. LEXIS 2644 at
*61-*62 (SDOH 2019).

IV. CONCLUSION
Defendants’ Motions for Summary Judgment should be denied.

Respectfully submitted,

[s/ Christopher Wiest [s/Thomas B. Bruns
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Chris Wiest, Atty at Law, PLLC Bruns, Connell, Vollmar, Armstrong
50 E. Rivercenter Blvd., Ste. 1280 4555 Lake Forrest Dr., Suite 330
Covington, KY 41011 Cincinnati, OH 45242
513/257-1895 (v) 513-312-9890 (v)

859/495-0803 (f) tbruns@bcvalaw.com

chris@cwiestlaw.com
Attorneys for Plaintiff

CERTIFICATE ASTO PAGE LIMITATIONS

I certify that this memoranda is within the page limits, as extended by order of the court,
permitted by L.R. 7.1(f).

[s/Christopher Wiest

50



Case: 1:23-cv-01327-CEF Doc #: 68-1 Filed: 12/06/24 1 of 21. PagelD #: 2349

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO — Cleveland Division

DEMETRIUS KERN : Case No. 1:23-cv-1327
Plaintiff

V.

NAFTALI WOLF, et. al.
Defendants

SECOND DECLARATION OF DEMETRIUS KERN

Pursuant to 28 U.S.C. 81746, the undersigned, Demetrius Kern, makes the following declaration,
under penalty of perjury under the laws of the United States of America, that the facts contained
herein are true and correct to the best of my knowledge and belief and that such facts are made
based on my personal knowledge:

1. My name is Demetrius Kern, and | am the Plaintiff in the above captioned matter.

2. A true and accurate copy of certain of my medical records (with personally identifying
information and unrelated personal medical information redacted), which I understand
are kept in the ordinary course of business by the hospitals, are attached.

3. If necessary, a records custodian from the respective medical providers will testify at
trial.

Pursuant to 28 U.S.C. 81746, | declare under penalties of perjury under the laws of the United
States of America that the foregoing Declaration is true and correct to the best of my knowledge

and belief and that such facts are made based on my personal knowledge.

Executed on December 2, 2024.

Demetrius Kern
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afient Name:DEMETRIUS RERK TRN: 13452 nok: N

Diagnoses/Problems
Assessed
s Decreased range of mation of right shoulder {719,51) {M25,611)
= Right shoulder pain (718.41) (M25.511)
= Rotator cuff syndrome of right shoulder (726.10) {(M75.101)

Patient Discussion/Summary

Patient is doing well how appears to have healed his wound completely. | have recommended continued
pragression of therapy and progression ta an independent weight exercise pragram as tolerated. Follow=
up in 6to 8 weeks.

Chief Complaint
fiu right shoulder / ysf
History of Present lllness
Mr. Kern is approximatsly 4 weeks status post right shoulder resection of distal claviele he had some

difficulty with wound healing and possible superficial infection he was treated with antibiotics and has
completed them ha is doing much better and progressing weall with therapy. His pain is 5/10.

Active Problems
Problems

» Decreased range of maotion of right shoulder (718.51) (M25.611)
» Depression (311) (F32,A)
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= Right shoulder pain (718.41) (M25.511)
= Rotatar cuff syndrome of right shoulder {(726.10) (M75.101)

Past Medical History
Problems

Surgical History
Problems

= History of Arm Incision

Family Histo

Social History
Prablems
= Does not use illicit drugs (V43.89) (Z78.9)
= Non-smoker (WV49.89) (273.9)
= Non-smoker (V49.59) (275.9)
= Occasional alcohol use

Allergies
NonhMedicationh
= Brazil Nut

Page 16
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Therapy Diagnosis
= Right shoulder pain (719.41) (M25.511)
= Decreased range of motion of right shoulder {718,51) (M25,611)
= Aftercare following surgery (WV58.89) {Z248.59)

Plan of Care

Goals: Goals set and discussed today.
By discharge DEMETRIUS KERN will achieve the following goals:

Activity Limitation: Improve Quick DASH by at least 15.91 paints {MDIC).

Pain: Pt will report 0/10 (R) shoulder pain to improve functional use of arm for ADLs.

Posture: Normal {R) scapular positioning symmetrical ta (L) at rest.

Range Of Mation/loint Mability: Increase (R) shoulder AROM ta at least 150 degrees flexion and
abduction, 50-55 degrees extension, functional ER reach ta T2 and functional IR reach to at least T10 ta
improve bathing, dressing and reaching.

Strength: Increase (R) rotator cuff and deltoids MMT to 5/5 throughout and (R) scapular stabilizers ta at
least 4+/5 to imprave reaching, lifting, carrying, pushing and pulling abjects.

Lack of HEP, Pt will demonstrate independence with HEP for proper self-management at home.

Planned interventions include: cryotherapy, educationfinstruction, electrical stimulation, home
pragram, hot pack, manual therapy, neuromuscular re-education, therapeutic astivities, therapeutic
exercises and vasopneumatic device w/ cold.

Frequency and duratian: 1=2 time(s) a week, for 12 wesks.

Potential to achieve rehab goals is excellent

Plan of care was developed with input and agreement by the patient.
Assessinent

Demetrius is a 37 y.0. male presenting 3 weeks s/p (R) shoulder excision of distal clavicle. Exam shows
scapular malpasitioning, decreased passive GHJ mobility, decreased shoulder AROM and decreased
RUE strength. He is limited in all functional use of his arm for ADLs. He is an excellent candidate for
skilled PT to reduce his pain and restore prior use of his dominant arm for ADLs.

Clinical Presentation: Stable and/or uncomplicated characteristics.

Level of Complexity: low

Problem List: activity limitations, ADLs/AADLs/self care skills, decreased functional

level, pain, participation restrictions, range of mationfcint mability and strength.

Reason For Visit

Initial Evaluation . sk Right shoulder excision of distal clavidle.
Referred by: Dr. Victoroff

Adult Risk Screening

Initial Fall Risk Screening:

DEMETRIUS has nct fallen in the last & months,

Pain Scale: On a scale of 0 to 10, the patient rates the pain at 7.

Please identify location of pain: Right shoulder.

Pain Quality: soreness,

The pain makes it hard for the patient to da these things: exercise, sleep, work and self-care
{bathing, dressing, eating).

Insurance
Insurance reviewed
Visit number: 1

Authorization required after evaluation
Onset Date: 05/ 10/ 2023

Page 22
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Subjective

Current Episode of Functional Iimpairment and/ar Pain

Date of surgery: 5/10/23

Mechanism of Injury:. Demetrius presents 3 weeks s/p (R) shoulder excision of distal clavicle following
shoulder pain dating back to October with failed conservative measures including meds and PT.
Following surgery he wore a sling x2 weeks. He rates pain at 7-8/10 and is taking pain meds PRN,
Tylenol and icing. He is also taking an antibictic secondary for healing open wound over incision. He
does report some intermittent nat in arm but is improving, He was seen by surgeon earlier today and has
follow-up with surgecn next week.

Precautions: none, Fall Risk: none

Functional Assessment

Prior level of function:

Independent in all activities,

Functichal limitations: reaching , patticipation in leisure activities exercising/ weight training, lifting , self
care , pushing and pulling and sleep

Sleep Habits: He reports episades of disturbed sleep . carrying his daughter,

Dominant Hand: right.

Patient stated goal{s) for treatment include: relieving pain , increasing strength |, increasing maobility
and returning to regular activity levels .

Work Status:. self-employed.

Current Status: improving.

Patient Awarsness: Patient is aware of his diagnosis and prognosis.

Objective

Ortho
Ohbservation: incision healing well, very small wound at mickincision but no discharge obhserved, R
scapula downwardly rotated

Right shoulder PROM:
Flexion= 75 *empty end-feel
Abduction- 75 Tempty end-feel
ER neutral- 20 *empty end-feel
IR neutral to abdomen

Shoulder AROM (R/L in degrees):
Flexion- 60/ 155

Abduction- 70/ 155

Extensian=- 25/ 55

Functional ER reach- ear/ T2
Functional IR reach- R glute med/ T8

Left shoulder MMT:

Anterior deltoid- 5/5

Middle deltoid- 4+/5

Posterior deltoid- 5/5
Supraspinatus= 5/5
Infraspinatust=res minor- 5/5
Subscapularis- 5/5

Serratus anterior 4/5

Biceps- 5/5

Triceps- 5/5

*Right deferred secondary to pain and post-op precautions.
Outcome Measures

Quick Dash score: 79.55

Treatment

Page 23

CONFIDENTIAL Kern_00880



Case: 1:23-cv-01327-CEF Doc #: 68-1 Filed: 12/06/24 6 of 21. PagelD #: 2354

MERN:0134825 or: |

Time in clinic started at 12:10 pm

Time in clinic ended at 1:00 pm

Total time in clinic is 50 minutes.
Total timed code time is 20 mihutes,

Treatment Performed Today:. Gentle PROM R shaulder
Instructed in pendulums (flex/ext, circles) and scapular retractions,
Evaluation Coda: 87161 PT Eval: Law Complexity.

Timed: 97110 Therapeutic Exercises, 20 min{s), 1 unit{s).
Resources provided taday: home program (scannead)

Signatures
Electronically signed by : John Campdlieti, PT; Jun 1 2023 11:15AM EST (Authaor)
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afient Name:DEMETRIUS RERK TRN: 13452 HOR

Diagnoses/Problems
Assessed
s Rotator cuff syndrome of right shoulder {(726.10) {M75.101)

Patient Discussion/Summary

Patient is progressing very well 1 week status post surgery he may gradually wean from the sling. He has
been given a preseription for physical therapy. Follow-up in 2 to 3 weeks.

Provider Impressions
Acromioclavicular arthritis right shouldar
Chief Complaint
18T POST OP R SHOULDER/ NK
History of Present lliness
Patient is here for evaluation of his right shoulder 1 wesek status post excision of distal davicle he is daing

very well with regard to pain control and has started moving his arm around a little bit in the sling.

Review of Systems
Unless noted in the HPI all other systems have been reviewed and are hegative for complaint,

Active Problems
Problems

» Depression (311) (F32.A)
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= Right shoulder pain (718.41) (M25.511)
= Rotator cuff syndrome of right shoulder (726.10) {M75.101)

» Sleep disturbance {780.50) {G47.9)

Past Medical History
Problems

Surgical History
Problems

» History of Arm Incision

Family History

Social History
Problems
s Does not use illicit drugs (V49.89) (Z78.9)
= Non-smoker (V49.89) (278.9)
» Non-smaoker {V49.88) (Z78.9)
= Occasional alcohd use

Allergies
NonMedication
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= Brazil Nut
Recorded By: Hayden, Evan; 12/14/2022 3:01:28 PM

Current Meds
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Medication Name

Instruction

AeroChamber MV

use with inhaler

Albuterol Sulfate HFA 108 (90 Base) MCG/ACT
Inhalatioh Aerosol Solution

INHALE 1 TO 2 PUFFS BY MOUTH EVERY 4 TO
£ HOURS AS NEEDED

Assess Peak Flow Meter Device

USE AS DIRECTED.

B-2 100 MG Oral Tablet

TAKE 1 TABLET DAILY.

Diclofenac Sodium 1 % External Gel

APPLY SPARINGLY TO AFFECTED AREA(S)
TWICE DAILY

DULoxetine HCI - 30 MG Oral Capsule Delayed
Release Particles

TAKE 1 CAPSULE BY MOUTH EVERY DAY

Flavent HFA 110 MCG/ACT Inhalation Aerpsdl

Inhale 1 puff twice daily.

hydrOXYzine HCI - 25 MG Oral Tablet

TAKE 1 TABLET Daily prn

Meloxicam 15 MG Oral Tablet

TAKE 1 TABLET BY MOUTH DAILY

methylPREDNISolone 4 MG Oral Tablet Therapy
Pack

use as directed per package directions

Ventolin HF A 108 {90 Base) MCG/ACT Inhalation
Aerosol Solution

INHALE 1 TO 2 PUFFS BY MOUTH EVERY 4 TO
£ HOURS AS NEEDED FOR SHORTNESS OF
BREATH

Physical Exam

Right shoulder incision is healing well na erythema induration or drainage. Light touch sensationh of the
deltoid is intact. Active shaulder mation is painless in the limited range. Radial pulse easily palpable no

peripheral edema.

Signatures

Electronically signed by : Brian Victoroff, MD; May 10 2023 10:34AM EST {(Author)

CONFIDENTIAL
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12/06/24 10 of 21. PagelD #: 2358

Case: 1:23-cv-01327-CEF Doc #: 68-1 Filed:
¢ Name:DEMETRIDS KPR por I

Diagnoses/Problems
Assessed
» Right shaulder pain (718.41) (M25,511)

Orders
Rotator cuff syndrome of right shaulder
= Start: Meloxicam 15 MG Oral Tablet; TAKE 1 TABLET BY MOUTH DAILY

Patient Discussion/Summary
We discussed options for treatment including medications therapy injections and surgery. | recommend

the patient start a course of anti<inflammatory medicihe prescription for meloxicam was provided and he
is to call back in 1to 2 weeks, If he does not get relief | would have him consider injection or surgery.

Provider Impressions

Right asromioclavicular pain
Chief Complaint

RIGHT SHOULDER PAIN/ NK

History of Present lliness
Patient is here for evaluation of right shoulder he has right shoulder pain over the superior aspect of the
shoulder worse with cross body motion overhead usage and hothersome to work out,October he was injured
whean his arm was twisted and he thinks this may have started the problem and has persisted since then. He

has no paresthesias does not perceive any weakness. No neck pain and no left shoulder symptoms.

Review of Systems
Unless noted in the HPI zll other systems have been reviewed and are negative for camplaint.

Active Probleams
Problems

» Depression (311) (F32,A)

Page 40

CONFIDENTIAL Kern_00897



Case: 1:23-cv-01327-CEF Doc #: 68-1 Filed: 12/06/24 11 of 21. PagelD #: 2359
T .

= Right shoulder pain (718.41) (M25.511)
» Rotator cuff syndrome of right shoulder (726.10) (M75.101)

= Sleep disturbance {780.50) {G47.9)

Past Medical History
Problems

SBurgical History
Problems
= History of Arm Incision

Family History

Social History
Prablems
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Case: 1:23-cv-01327-CEF Doc #: 68-1 Filed: 12/06/24 12 of 21. PagelD #: 2360

s Does not use illicit drugs (V49.89) (Z78.9)
= Non=smaker (V49.89) (278.9)

=» Nonh-smaker {V48.88) (Z78.9)

= Opcasiohal alcohd use

Allergies
= Brazil Nut
Recorded By: Hayden, Evan; 12/14/2022 3:01:28 PM

Current Meds

Medication Name Instruction

AeroChamber MV use with inhaler

Albuterol Sulfate HFA 108 (90 Base) MCG/ACT INHALE 1 TO 2 PUFFS BY MOUTH EVERY 4 TO

Inhalation Aerasal Solutian 6 HOURS AS NEEDED

Assess Peak Flow Meter Device USE AS DIRECTED.

B-2 100 MG Oral Tablet TAKE 1 TABLET DAILY.

Diclofenac Sodium 1 % External Gel APPLY SPARINGLY TO AFFECTED AREA(S)
TWICE DAILY

DULoxetine HCI - 30 MG Oral Capsule Delayed TAKE 1 CAPSULE BY MOUTH EVERY DAY
Release Particles

Flovent HFA 110 MCG/ACT Inhalation Aerosd Inhale 1 puff twice daily.

hydrOXYzine HCI - 25 MG Oral Tablat TAKE 1 TABLET Daily prn

methylPREDNISolone 4 MG Oral Tablet Therapy  |use as directed per package directions

Pack

Ventdlin HFA 108 {90 Base) MCG/ACT Inhalation  INHALE 1 TO 2 PUFFS BY MOUTH EVERY 4 TO
Aerosol Solution £ HOURS As NEEDED FOR SHORTNESS OF

BREATH

Physical Exam
The patient is pleasant and cooperative, The patient is alert and oriented 73, Auditory function is intact,
The patient is a good historian. The patient is not in acute distress. Eye exam significant for nonicteric
sclera, intact ocular muscle movement. Breathing is rhythmic symmetric and nonlabored. Patient has full
cervical range of maotion is full range of mation of his left and right shoulders but he has painful arc of
matich with elevation above 100 degraes on the right shoulder cross body motion and external rotation
abduction. Pain is consistently aver the acramioslavicular joint and the acromioclavicular joint while not
deformed, is tender. Patient's motor power is wellpreserved in abduction internal/external rotation grip
strength 5/5 radial pulse easily palpable brisk capillary refill no peripheral edema.

ResultsiData
X-rays obtained in Octoher are available for review they show slight narrowing of the acromioclavicular
jpint no AC separatioh subacromial glenshumeral spaces are well-presearved.

Signatures
Elettronically signed by : Brian Victoroff, MD; Feb 22 2023 2:24PM EST {Author)
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MEDICAL RECERSS 1:23-cv-01327-CEF Doc #: 68-1 Filed: J12/96(24-13 of 21. PagelD #: 2361

2500 MetroHealth Drive MRN: 5419496, DOB: [Jili]. Sex: M
Cleveland OH 44109 Visit date: 9/26/2022

09/26/2022 - Office Visit in MetroHealth Orthopedic Hand (continued)

Clinical Notes (continued)

Author: Hoyen, Harry A., MD Service: — Author Type: Physician
Filed: 10/3/2022 10:08 AM Encounter Date: 9/26/2022 Status: Signed
Editor: Hoyen, Harry A., MD (Physician)

Hand and Upper Extremity Surgery Clinic History and Physical

Patient name: Demetrius R Kern
MRN: 5419496
Referring physician: No PCP(s) on file

Chief Complaint:-"Tl Right shoulder painl-"™!

HPI: Mr. Kern is al"M'T right-" "™ hand dominant 37 year old male with a chief complaint oft-™'Tl right shoulder
painltH- M [LH1T] patient was apprehended by police 5 days prior with his right arm placed behind his back. He has had
increased pain since that time. Pain is located primarily in the top of the shoulder and some in the back. He has pain at
night. He has been in a sling with minimal motion of the shoulder. He has no prior injuries to the shoulder but did lift
weights while growing up. He has no associated N.T. No weakness. No lateral pain.-H- 1M

Past Medical History:
Diagnosis Date

* Asthma

Past Surgical History:
Procedure Laterality Date

- DENTAL SURGERY

Medication:
Current Outpatient Medications
Medication Sig Dispense Refill

* naproxen (NAPROSYN) 500 MG Take 1 Tablet by 20 Tablet 0
tablet mouth every 12 hours

as needed for Pain.

+ albuterol (PROVENTIL HFA) Inhale 2 Puffs by 1 Inhaler 5
INHALATION HFA inhaler mouth every 4 hours
(VENTOLIN,PROAIR,PROVENTIL as needed for
) 90mcg Wheezing, Shortness

of Breath or Other
(cough).

No current facility-administered medications for this visit.

Allergies:
Allergies as of 09/26/2022
* (No Known Allergies)

Family History:
Family History
Problem Relation Age of Onset
* Thyroid Disease Mother
* Good health Father
* Diabetes Mellitus Brother
Kern, Demetrius R (MR # 5419496) DOB: ||i] Printed by Lucious, Tiffany [TLUCIOUS] at Page 79
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MEDICAL RECERSS 1:23-cv-01327-CEF Doc #: 68-1 Filed: J12/96/24- 14 of 21. PagelD #: 2362

2500 MetroHealth Drive MRN: 5419496, DOB: [Jili]. Sex: M
Cleveland OH 44109 Visit date: 9/26/2022

09/26/2022 - Office Visit in MetroHealth Orthopedic Hand (continued)

Clinical Notes (continued)

Social History:

Social History

Tobacco Use
* Smoking status: Never
* Smokeless tobacco: Never
Substance Use Topics

* Alcohol use: Yes
Comment: socially

* Drug use: No

ROS:

12 point review of systems negative except as noted above.

Physical Exam:

There were no vitals taken for this visit.

General: alert, appropriate, no acute distress

Respiratory: no wheezes or rales, breathing comfortably on room air

Cardiovascular: Regular rate by peripheral palpation

Psychiatric: Appropriate mood and affect

Musculoskeletal:[-H-1T]

Right!*"- ™M Upper Extremity:

- Appearance:*M 1T skin intact without significant swelling. He is tender to palpation over the AC joint significantly. Non
tender posteirorly or over the biceps. He has ff and abduction active to 90, full passive FF. He has 5/5 ER, negative
belly press. - empty canl-H- M

- Motor: +m/r/u/ain/pin

- SILT throughout m/r/u/ax distribution

- Palpable radial pulse, brisk cap refill

Imaging:(t"17]
XR of the shuolder without acute fracutre but there is evidence of significant AC joint arthrosis-1M

Impression:[-H-1T]
R AC joint arthritist-H- 1™

Plan:

Treatment options were discussed, including non-operative and operative treatment. Patient elects for*H'™ non
operative treatment. He was provided an injection into his AC joint today. He will begin therapy for ROM and
strengthening. He should wean from the sling as tolerated. Follow up in 6 weeks if pain not improving. Will consider
MRI if pain not improved with PT and injection -1

Lucas Haase, MD
PGY-4, Orthopedic surgery
Hand and Upper Extremity Surgery

Injection Procedure.

The patient requested an injection of Lidocaine (5cc, 1%) and Kenalog (40mg, 1cc).Total volume was 6cc. Alternative
treatments were explained.

Kern, Demetrius R (MR # 5419496) DOB: ||i] Printed by Lucious, Tiffany [TLUCIOUS] at Page 80
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MEDICAL RECERSS 1:23-cv-01327-CEF Doc #: 68-1 Filed: 12/06/24-15 of 21. PagelD #: 2363

2500 MetroHealth Drive MRN: 5419496, DOB: [Jili]. Sex: M
Cleveland OH 44109 Visit date: 9/26/2022

09/26/2022 - Office Visit in MetroHealth Orthopedic Hand (continued)

Clinical Notes (continued)

The anticipated side effects including local pain, unexpected allergic reaction, interference with hormonal or regulatory
mechanism for blood sugar and skin side effects such as skin depigmentation were explained and accepted.

Patient consented to the injection.

After local cleaning and sterilization of the puncture area, the needle was inserted to thel-" '™ right AC joint-H ! for
injection. Anesthetic effect, pain relief, confirmed the placement of the corticosteroid in the target tissue with the
expected effect. No complications were noted in term of reaction to drug or procedure. This was done to bilateral
knees and the patient tolerated well.

Skin re-sterilized with alcohol and a dressing applied.!H1T]

Teaching Physician Note:

| saw and evaluated the patient. | personally obtained the key and critical portions of the history and physical exam. |
reviewed the provider's documentation and discussed the patient with the provider.| personally performed and
obtained the medical decision making of this patient during this encounter and confirm the documentation of the
encounter is accurate. | provided a substantive portion of the care of this patient.

Harry A. Hoyen, M.D.
Attending surgeon responsible for care!tH-1T]

Electronically signed by Hoyen, Harry A., MD at 10/3/2022 10:08 AM

Attribution Key

HH.1 - Hoyen, Harry A., MD on 10/3/2022 10:07 AM
LH.1 - Haase, Lucas, MD on 9/26/2022 2:30 PM
M - Manual, T - Template

Nabavi, Shiva at 9/26/2022 1311

Author: Nabavi, Shiva Service: — Author Type: Medical Team Assistant
Filed: 10/3/2022 10:08 AM Encounter Date: 9/26/2022 Status: Signed
Editor: Nabavi, Shiva (Medical Team Assistant)

Patient was identified by name and date of birth.SN-'Tl Shiva NabavitSN-2T!
Patient at risk for falls;[SN-TTIN[SN-V]
Falls Risk protocol implemented:[SN-1T1 NotSN-1M]

Electronically signed by Nabavi, Shiva at 10/3/2022 10:08 AM

Attribution Key

SN.1 - Nabavi, Shiva on 9/26/2022 1:11 PM
SN.2 - Nabavi, Shiva on 9/26/2022 1:12 PM
M - Manual, T - Template
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MEDICAL RECERSS 1:23-cv-01327-CEF Doc #: 68-1 Filed: 12/06/24- 16 of 21. PagelD #: 2364

2500 MetroHealth Drive MRN: 5419496, DOB:M, Sex: M
Cleveland OH 44109 Adm: 9/22/2022, D/C:

09/22/2022 - ED in MetroHealth Cleveland Heights Emergency Dept

Reason for Visit

Chief Complaint [last edited by Dissauer, Evan on 9/22/2022 2157]
e Shoulder symptoms (R shoulder pain "CLEVELAND HTS POLICE ROUGHED HIM UP" PER PT)

Visit Diagnoses [last edited by Caja, Stephanie, PA-C on 9/22/2022 2231]

Name Is ED?
Right shoulder injury, initial encounter (primary) Yes
Rotator cuff injury, initial encounter Yes

Visit Information

Admission Information

Arrival Date/Time: 09/22/2022 1932 Admit Date/Time: 09/22/2022 2039 IP Adm. Date/Time:
Admission Type: Emergency Point of Origin: Routine Admission Admit Category:
(Elective)
Means of Arrival: Fa-family/self Primary Service: Emergency Secondary Service:  N/A
Medicine
Transfer Source: Service Area: THE Unit: MetroHealth
METROHEALTH Cleveland Heights
SYSTEM Emergency Dept
Admit Provider: Attending Provider: Referring Provider:

ED Disposition

ED Disposition Condition User Date/Time Comment
Discharge -- Caja, Thu Sep 22, --
Stephanie, PA- 2022 10:40 PM
C

Discharge Information

Date/Time: 09/22/2022 2254 Disposition: Discharge To Home Destination: —
Provider: — Unit: MetroHealth Cleveland Heights Emergency Dept

Follow-up Information

Additional
Follow up With Specialties Details Why Contact Info Information
MetroHealth Emergency Go to If symptoms worsen 10 Severance Circle Park in east
Cleveland Heights Medicine Cleveland Ohio entrance near
Emergency Dept 44118 emergency room
216-691-8500 and check in at the

Emergency Room
check-in desk

MetroHealth Orthopedics Schedule an 10 Severance Circle Park and enter at
Cleveland Heights appointment as Cleveland Heights the West entrance.
Orthopedics soon as possible for Ohio 44118 To let us know

a visit 800-524-7377 you've arrived, either

use MyChart's
Contact Free Arrival,
check in at the kiosk
or check in at
Registraion Desk on
the ground floor.
The waiting area is
near section G2.

CSN: 1263316392

Treatment Team

Provider Service Role Provider Team Specialty From To
Burns, Bridgette — Emergency — — 09/22/22 1933 —
Kern, Demetrius R (MR # 5419496) DOB: ||i] Printed by Lucious, Tiffany [TLUCIOUS] at Page 87
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MEDICAL RECERSS 1:23-cv-01327-CEF Doc #: 68-1 Filed: 12/06/24,17 of 21. PagelD #: 2365

2500 MetroHealth Drive MRN: 5419496, DOB:M, Sex: M
Cleveland OH 44109 Adm: 9/22/2022, D/C:

09/22/2022 - ED in MetroHealth Cleveland Heights Emergency Dept (continued)
Medication List (continued)

naproxen (NAPROSYN) 500 MG tablet

Discontinued by: Caja, Stephanie, PA-C Discontinued on: 9/22/2022
Reason for discontinuation: Reorder (*won't e-cancel)
Instructions: Take 1 Tablet by mouth every 12 hours as needed for Pain.

Authorized by: Caja, Stephanie, PA-C Ordered on: 9/22/2022
Start date: 9/22/2022 End date: 9/22/2022
Quantity: 20 Tablet Refill: No refills remaining

Stopped in Visit
None

ED Provider Note

ED Provider Notes by Caja, Stephanie, PA-C at 9/22/2022 2121

Author: Caja, Stephanie, PA-C Service: Emergency Author Type: Physician Assistant
Filed: 9/22/2022 10:40 PM Date of Service: 9/22/2022 9:21 PM Status: Signed
Editor: Caja, Stephanie, PA-C (Physician Assistant)

w MetroHealth

Emergency Department Visit Note

HISTORY OF PRESENT ILLNESS [SC.1T]

Chief Complaint
Patient presents with

* Shoulder symptoms
R shoulder pain "CLEVELAND HTS POLICE ROUGHED HIM UP" PER PTISC2T]

HIPAA: Verbal permission granted from patient to discuss case, including protected health information, in front of
family / friends in room at the time of the evaluation.
not needed - patient preferred language is English.[S¢ ™

The history is provided by thelS¢-'Tl Patient!SC-1MI [SC.1T]

Demetrius R KernlS¢-2Tl js alSC-1T1 37 year oldS¢-2™ year old!SC-Tl malelSC2T1 presenting to the ED forlSS-'™ right shoulder
pain s/p altercation with the police today. Patient states his hands were pulled behind his back as he was handcuffed.
Patient reports pain to the anterior and superior aspect of his right shoulder. Patient is right-handed. Denies
numbness, tingling, weakness, swelling, previous surgery, previous injury, head injury, loss of consciousness, chest
pain, shortness of breath, fever, chills. No over-the-counter medications taken prior to arrival [S¢- ™

REVIEW OF SYSTEMS

Review of Systems

Constitutional: Negative for fever, chills and weight loss.

HEN[;I'C: 1'I\\/Il]egative for ear pain, nosebleeds, congestion, sore throat, rhinorrhea, trouble swallowing andS¢ '™ neck
paint>~1Vi,

Eyes: Negative for blurred vision, photophobia, pain, discharge and redness.

Respiratory: Negative for cough, hemoptysis, shortness of breath and wheezing.

Gastrointestinal: Negative for nausea, vomiting, abdominal pain, diarrhea, constipation, blood in stool, decreased
appetite and bloating.

Genitourinary: Negative for dysuria, urgency, frequency, hematuria, flank pain and painful intercourse.

Kern, Demetrius R (MR # 5419496) DOB: ||i] Printed by Lucious, Tiffany [TLUCIOUS] at Page 89
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MEDICAL RECERSS 1:23-cv-01327-CEF Doc #: 68-1 Filed: 12/06/24-18 of 21. PagelD #: 2366

2500 MetroHealth Drive MRN: 5419496, DOB:M, Sex: M
Cleveland OH 44109 Adm: 9/22/2022, D/C:

09/22/2022 - ED in MetroHealth Cleveland Heights Emergency Dept (continued)

ED Provider Note (continued)

Musculoskeletal: Positive for'S¢'T myalgias!S¢- I Negative for back pain, joint pain and joint swelling.
Neurological: Negative for dizziness, speech change, focal weakness, loss of consciousness, weakness and
headaches.

Skin: Negative for rash, itching and skin lesions.

PAST HISTORY

Pertinent Past History:[SC-1T]

Past Medical History:
Diagnosis Date

* Asthma

Patient Active Problem List:
Adjustment disorder with mixed anxiety and depressed mood [F43.23]
ADHD (attention deficit hyperactivity disorder), inattentive type [F90.0]
Asthma [J45.909]5¢-2T]

Pertinent Family History:[SC-1T]
Review of patient's family history indicates:
Problem: Thyroid Disease
Relation: Mother
Age of Onset: (Not Specified)
Problem: Good health
Relation: Father
Age of Onset: (Not Specified)
Problem: Diabetes Mellitus
Relation: Brother
Age of Onset: (Not Specified)S¢-2T!

Pertinent Social History:[SC-T]
Social History

Occupational History

* Not on file

Tobacco Use

* Smoking status: Never

* Smokeless tobacco: Never

Substance and Sexual Activity

 Alcohol use: Yes
Comment: socially

* Drug use: No

* Sexual activity: Yes
Partners: Female!SC¢-2T]

PHYSICAL EXAM [SC.1T]
BP 132/81 | Pulse 99 | Temp 98.2 °F (36.8 °C) | Resp 16 | Wt 210 Ib (95.3 kg) | SpO2 96% | BMI 29.29 kg/m?S¢-2T!
Physical Exam(SC-1T]
VitalsS¢- ™I gandSC1T nursing notelSC ™! reviewed.
Constitutional:
General: He is not in acute distress.
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MEDICAL RECERSS 1:23-cv-01327-CEF Doc #: 68-1 Filed: J12/96/24-19 of 21. PagelD #: 2367

2500 MetroHealth Drive MRN: 5419496, DOB:M, Sex: M
Cleveland OH 44109 Adm: 9/22/2022, D/C:

09/22/2022 - ED in MetroHealth Cleveland Heights Emergency Dept (continued)

ED Provider Note (continued)

Appearance: Normal appearance.
HENT:
Head: Normocephalic and atraumatic.
Nose: Nose normal.
Mouth/Throat:
Mouth: Mucous membranes are moist.
Pharynx: Oropharynx is clear.
Eyes:
Conjunctiva/sclera: Conjunctivae normal.
Pupils: Pupils are equal, round, and reactive to light.
Cardiovascular:
Rate and Rhythm: Normal rate.
Pulses: Normal pulses.
Pulmonary:
Effort: Pulmonary effort is normal.
Breath sounds: Normal breath sounds.
Musculoskeletal:
Right shoulder:IS¢'Tl Tenderness!S¢- ™Ml present.[S¢'Tl Decreased range of motion(SC- ™M,
Right upper arm:[5¢-1T NormaltS¢- ™I,
Right elbow:[¢1T NormaltSC-MI,
Right forearm:5¢1T Normal(S¢- ™I,
Right wrist:5¢1TI Normal(S¢- M1,
Right hand:5¢1T NormallS¢- ™I,
Cervical back: Normal range of motion and neck supple.
Comments:[S¢1T1 Pain elicited with abduction and external rotation of the right shoulder. Neurovascularly
intact.[SC3M
Skin:
General: Skin is warm.
Capillary Refill: Capillary refill takes less than 2 seconds.
Neurological:
General: No focal deficit present.
Mental Status: He is alert.

Psychiatric:
Mood and Affect: Mood normal.

ED COURSE [SC.AT]
Nursing triage and assessment notes reviewed and incorporated
Chart Reviewed!S¢ M

Chart Review findings include:
Care Everywhere visits were noted and incorporated where appropriate.

Pertinent past abnormal labs or imaging studies where appropriate are incorporated into today's ED chart[S¢-1T]
Labs Reviewed - No data to display5¢-2T]

Imaging Exams:5¢1T personally reviewed and final read reviewed!SC-M]
XR SHOULDER RIGHT MINIMUM 2 VIEWS
Final Result
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MEDICAL RECERSS 1:23-cv-01327-CEF Doc #: 68-1 Filed: 12/06/24- 20 of 21. PagelD #: 2368

2500 MetroHealth Drive MRN: 5419496, DOB:M, Sex: M
Cleveland OH 44109 Adm: 9/22/2022, D/C:

09/22/2022 - ED in MetroHealth Cleveland Heights Emergency Dept (continued)

ED Provider Note (continued)

Medications
ketorolac (TORADOL) 15 MG/ML inéection (15 mg
Intramuscular Given 9/22/22 2153)[5C-2T]

Recheck: Patient Improved
| have provided!SC-1T 2[S€MI minytes of smoking cessation counseling to this patient including!S¢'™ Advising patient on
the health risks of smoking and Providing the patient with resource information on smoke cessation counseling!S¢-™,

[SC.1T]

Medical Decision Making

ED Course as of 09/22/22 2240

Thu Sep 22, 2022

2238 FINDINGS:
No fracture or glenohumeral dislocation is
identified. There are no abnormal periarticular
calcifications. The acromioclavicular joint is
normal.

IMPRESSION:
No acute right shoulder fracture or dislocation.
[SC]

ED Course User Index
[SC] Caja, Stephanie, PA-C

Demetrius R Kern[S¢-2T js alSC-1T1 37 year oldlSC2T year oldSC-1Tl malelS¢-2™ presenting to the ED forSC'Tl right shoulder
pain and limited range of motion status post injury afternoon approximately 1 hour prior to arrival [S¢™! X-ray right
shoulder without acute findings. Clinical concern for rotator cuff injury. Will recommend close follow-up with
orthopedics.[5¢-3Ml

IMPRESSION AND DISPOSITION PLAN [SC.1T]

Clinical Impression

Diagnosis Comment
Right shoulder injury, initial

encounter [S49.91XA]

Rotator cuff injury, initial

encounter [S46.009A]

New Prescriptions
NAPROXEN (NAPROSYN) Take 1 Tablet by mouth

500 MG TABLET every 12 hours as needed for
Pain.[5¢-2T]

Disposition:[SC-'T] Disposition: Home
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MEDICAL RECERSS 1:23-cv-01327-CEF Doc #: 68-1 Filed: J12/06/24-21 of 21. PagelD #: 2369

2500 MetroHealth Drive MRN: 5419496, DOB:M, Sex: M
Cleveland OH 44109 Adm: 9/22/2022, D/C:

09/22/2022 - ED in MetroHealth Cleveland Heights Emergency Dept (continued)

ED Provider Note (continued)
Patient Condition:[SC-3T] stablelSC-3M]

The patient has received a medical screening examination and within reasonable clinical confidencelS¢3T an
emergency medical condition was identified and has been stabilized¢-3MI,

Counseling:

Discussed return precautions and importance of follow-up.

Advised to follow-up with5¢-3TI Orthopedics!SC-3VI,

Advised to return to the ED for changing or worsening symptoms, new symptoms, complaint specific precautions, and
precautions listed on the discharge paperwork.

Educated on the common potential side effects of medications prescribed.[SC¢-3T]

| advised the patient that the emergency evaluation and treatment provided today doesn't end their need for medical
care. It is very important that they follow-up with their primary care provider.

The plan of care was mutually agreed upon with the patient. The patient and/or family were given the opportunity to
ask questions. All questions asked today in the ED were answered to the best of my ability with today's information.

| specifically advised the patient to return to the ED for changing or worsening symptoms, worrisome new symptoms,
or for any complaint specific precautions listed on the discharge paperwork.

This record was electronically transcribed using dictation software. Every effort has been made to provide a clear and
accurate record. However, errors can occur.[S¢17l

Stephanie Caja, PA-CISC2T]

Electronically signed by Caja, Stephanie, PA-C at 9/22/2022 10:40 PM

Attribution Key
SC.1 - Caja, Stephanie, PA-C on 9/22/2022 9:21 PM
SC.2 - Caja, Stephanie, PA-C on 9/22/2022 10:40 PM
SC.3 - Caja, Stephanie, PA-C on 9/22/2022 10:39 PM
M - Manual, T - Template

ED Care Timeline

Patient Care Timeline (9/22/2022 19:33 to 9/22/2022 22:54)

9/22/2022 Event Details User

19:32 Patient arrived in Burns, Bridgette
Clev Hts ED

19:32:09 Emergency Burns, Bridgette
encounter created

19:33 ED Triage RFV Other flowsheet entries Burns, Bridgette

Pt States: RT SHOULDER PAIN

19:33:28 Patient arrived in Burns, Bridgette
ED

19:33:28 Arrival Complaint RT SHOULDER PAIN "CLEVELAND HTS POLICE ROUGHED HIM UP"

PER PT
Kern, Demetrius R (MR # 5419496) DOB: ||i] Printed by Lucious, Tiffany [TLUCIOUS] at Page 93

7/22/2023 11:01 AM Kern_01034 CONFIDENTIAL
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO - Cleveland Division

DEMETRIUS KERN : Case No. 1:23-cv-1327
Plaintiff

V.

NAFTALI WOLPF, et. al.
Defendants

DECLARATION OF JENNIFER KNIGHT. ESQ

Pursuant to 28 U.S.C. §1746, the undersigned, Jennifer Knight, Esq., makes the following
declaration, under penalty of perjury under the laws of the United States of America, that the
opinions contained herein are true and correct to the best of my knowledge and belief and that
such opinions are made based on facts I have been asked to assume are true or based upon

evidence in the case, and upon my personal knowledge, education, training and experience:

1. My name is Jennifer Knight, Esq. I was retained to serve as an expert witness by counsel

for the Plaintiff in relation to the above captioned matter. The terms of my engagement

are that I agreed to provide research and analysis at $350 per hour, and agreed to testify at

deposition or trial at $500 per hour, all billed on the tenth of an hour.
2. My C.V. s attached as Exhibit 1, hereto. As it reflects, I worked several decades in law
enforcement, finishing my law enforcement career as Deputy Chief of Police with the
City of Columbus’ Police Department. My significant law enforcement experience
includes the areas of professional law enforcement standards, practices, and policies
within the State of Ohio, the review of use of force situations and, on occasion, teaching
Ohio Peace Officer Training Academy (“OPOTA”) courses. I also am a licensed

attorney in good standing in the State of Ohio.
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3. While I understand that expert discovery is bifurcated in this matter, and thus a report
containing all of my opinions has not yet been required from me, I was asked to provide
this declaration in relation to what I understand are pending motions for summary
judgment, and specifically this declaration is limited to opinions addressing the use of
force in the arrest of Mr. Kern, as well as training practices of the City of Cleveland
Heights and its police department. All of my opinions expressed herein are based upon
my education, training and experience, and all such opinions are expressed within a
reasonable degree of certainty.

4. To prepare this declaration and my opinions rendered in it, I reviewed the depositions
taken in this case, the exhibits attached to the depositions of Mr. Kern, Sgt. Wolf, Officer
Lewis, Chief Britton, Joseph Torres, and Nathan Webster, the body worn camera video of
this incident from Sgt. Wolf, Officer Lewis, Joseph Torres, and Nathan Webster, both
Internal Affairs interviews of Officer Lewis, the Internal Affairs interview of Mr. Kern,
and two videos taken by Mr. Kern during the incident. I also reviewed the dispatch audio
from this September 22, 2022 incident. Finally, I reviewed certain medical records of
Mr. Kern (marked with bates numbers Kern_872-873, Kern 879-881, Kern 888-890,
Kern 897-899, Kern 1020-1022, Kern 1028-1034).

5. In addition to the above, I was informed by Plaintiff’s Counsel that both Sgt. Wolf and
Officer Lewis argue in pleadings filed recently in this case that the elements of
obstructing official business allegedly were met based on an approximate one second
delay at the start of the interaction between Mr. Kern and Officer Lewis, which
interaction is captured on Officer Lewis’ body worn camera. I assume the truth of that

information and rely on that information in formulating certain of my opinions.
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6. In formulating my opinions, I also rely on training provided by the Ohio Peace Officer
Training Academy, the Ohio standard on use of force,! as well as the National Consensus
Policy on Use of Force by the International Association of Chiefs of Police, all of which I
find to be reliable.? In formulating my opinion on the use of force, I also rely on factors
set forth in Graham v. Connor, 490 U.S. 386 (1989). Those include “the severity of the
crime at issue, whether the suspect poses an immediate threat to the safety of the officer
or others, and whether he is actively resisting arrest or attempting to evade arrest by
flight.” Any evaluation on the use of force must be judged from the reasonable officer on
the scene, rather than with the 20/20 vision of hindsight.

7. The opinions I render are to a reasonable degree of certainty and consistent with
generally accepted police practice standards. I reserve the right to amend, withdraw, or
alter opinions if new information is brought to my attention that warrants appropriate
reconsideration.

8. It is my opinion that force was used in the application of restraints by Sgt. Wolf. The
following considerations form the basis of that opinion: Under R.C. 2901.01 “Force”
means any violence, compulsion, or constraint physically exerted by any means upon or
against a person or thing. Under Ohio law and OPOTA guidelines handcuffing is
generally considered a use of force, when the application is not reasonable and justified
based on the situation. Under CALEA standards recommendations, physical force

includes handcuffing in circumstances where pain or injury results.?

I Available at https://dam.assets.ohio.gov/image/upload/ocjs.ohio.gov/ohiocollaborative/links/final-standards-
force.pdf (last accessed 11/25/2024).

2 Available at https://www.theiacp.org/sites/default/files/2020-

07/National Consensus_Policy_On_Use Of Force%2007102020%20v3.pdf (last accessed 11/25/2024).

* Commission on Accreditation for Law Enforcement Agencies (CALEA) 4.1.1.,70.2.1.

3
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9. Itis my opinion that excessive force was used by Sgt. Wolf in effecting the arrest of Mr.
Kern, and that Mr. Kern was injured as a result. Several considerations form the bases of
that opinion: first, obstruction of official business (and ignoring that it was not properly
charged in these circumstances) is a relatively minor crime; second, Mr. Kern was no
threat to officer safety (as Officer Lewis and Sgt. Wolf admitted in their depositions and
to Internal Affairs); third, Mr. Kern was not actively resisting arrest nor was he
attempting to evade arrest by flight (as Sgt. Wolf and Officer Lewis admitted in their
depositions); fourth, Mr. Kern, as reflected in the police report at Exhibit 10, is 6’0" tall
and 210 pounds. Consequently, what Sgt. Wolf briefly described on video as resistance
(but later admitted in his deposition was not resistance) was, due to Mr. Kern’s larger
size, tension in his muscles and tendons caused by pulling Mr. Kern’s hands behind his
back to place him in a single pair of handcuffs. Pulling someone’s hands behind their
back who is large and/or inflexible would feel like resistance, and police are trained when
they feel that tension to evaluate whether two pair of handcuffs should be applied. The
reason that two pairs of handcuffs are used, and recognized as appropriate by national
and state standards, for large or inflexible individuals is to prevent strain and injury of a
suspect’s shoulders, muscles, and ligaments. Consistent with OPOTA training and
national and state police practice standards,* Sgt. Wolf either should have handcuffed Mr.
Kern in the front, or utilized two pairs of handcuffs when handcuffing Mr. Kern’s hands
behind his back. Instead, Sgt. Wolf placed excessive and unnecessary tension on Mr.

Kern’s shoulders through the use of a single pair of handcuffs on a large individual. In

4 Bven LexiPol, used by the City of Cleveland Heights, has put out guidance that for large and inflexible suspects,
“two pairs of cuffs hooked together behind the back will resolve that problem in most instances.”
https://www.lexipol.com/resources/todays-tips/dont-cuff-in-front/ (last accessed 11/25/2024).

4
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this case, it is my opinion that tension, coupled with the twisting that Mr. Kern complains
of on body worn camera video, and the subsequent slamming of the car door into his
shoulder, that caused injury to Mr. Kern. For the above reasons, Sgt. Wolf’s use of force
was inappropriate, unnecessary, and excessive and it resulted in an immediate trip to the
hospital, and complaints of injury to Mr. Kern.’

10. The Ohio Standard on Use of Force states: “Employees may only use the force which is
reasonably necessary to effect lawful objectives including: effecting a lawful arrest or
overcoming resistance to a lawful arrest, preventing the escape of an offender, or
protecting or defending others or themselves from physical harm.” Based on these well-
established police practice standards, the use of force here exceeded what was necessary
to effect a lawful arrest, and there was no resistance, attempt to escape or defense of
others.

11. National Consensus Policy on Use of Force by the International Association of Chiefs of
Police has several aspects of that policy that are applicable to the September 22, 2022
incident with Mr. Kern, and that were violated by Sgt. Wolf, including:

a. “Physical force shall not be used against individuals in restraints, except as
objectively reasonable to prevent their escape or prevent imminent bodily injury
to the individual, the officer, or another person. In these situations, only the
minimal amount of force necessary to control the situation shall be used.” (p.3)

b. An officer shall use de-escalation techniques and other alternatives to higher

levels of force consistent with his or her training whenever possible and
appropriate before resorting to force and to reduce the need for force. (p. 3)

5 I am aware that Mr. Kern’s medical records reflect acromioclavicular arthritis. 1 am unaware of any complaints by
Mr. Kern to any medical provider of any injury to his right shoulder prior to the September 22, 2022 incident, and
note, at Kern 1030, the following entry in the medical records: “Demetrius R Kern is a 37 year old year old male
presenting to the ED for right shoulder pain s/p altercation with the police today. Patient states his hands were pulled
behind his back as he was handcuffed. Patient reports pain to the anterior and superior aspect of his right shoulder.
Patient is right-handed. Denies numbness, tingling, weakness, swelling, previous surgery, previous injury, head
injury, loss of consciousness, chest pain, shortness of breath, fever, chills. No over-the-counter medications taken
prior to arrival.”
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C.

In addition, training shall be provided on a regular and periodic basis and
designed to a. provide techniques for the use of and reinforce the importance of
de- escalation; (p.4)

12. In addition to the above, I also was asked to address training. It is my opinion that the

general and widespread inadequate training by the City of Cleveland Heights Police

Department caused and led to the interactions between Mr. Kern, Officer Lewis and Sgt.

Wolf on September 22, 2022.

a.

First, as of September 22, 2022, Sgt. Wolf had been the subject of two sustained
citizen complaints, both occurring in a relatively short period of time and within
two years of the September, 2022 interaction. In both, Sgt. Wolf was interacting
with minority community members. In the second incident, he improperly
threatened a black citizen with an obstruction charge after she voiced her concern
about the use of force against another black citizen by the City of Cleveland
Heights Police Department. Sgt. Wolf’s testimony indicates he was unaware that
he had two sustained complaints against him, including for improperly
threatening an obstruction charge.

Second, and in the same vein, Officer Lewis documented her inadequate training
during field training and, with respect to Ohio criminal law and the elements of
offenses, documented her desire to learn and have more training. In response, the
City of Cleveland Heights did nothing.

Third, numerous officers, including Sgt. Wolf, Officer Lewis, Joseph Torres, and
Nathan Webster, testified that they never had training on constitutional rights
(including on the First and Fourth Amendments), or the elements of an

obstructing official business charge (at least not prior to the September 22, 2022
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incident). And Sgt. Wolf testified that he sought guidance and clarification from
the City prosecutor that was never forthcoming. That failure to train is all the
more troubling in light of a number of published Sixth Circuit cases that were
clearly established law by September 22, 2022.°

d. Indeed, that clear misapplication of Ohio law concerning obstruction of official
business charges appears to persist to this day, as [ have been informed that both
Sgt. Wolf and Officer Lewis argue in pleadings filed in this court that the
elements of obstructing official business are met based on body worn camera
video that shows an alleged one second delay at the start of the interaction
between Mr. Kern and Officer Lewis. That position is not consistent with Ohio
law, including the plain language of obstruction of official business, 2921.31 (that
requires a person to be “without privilege to do so”” and “with purpose to prevent,
obstruct, or delay the performance by a public official” to do “any act that
hampers or impedes a public official”’), or OPOTA training. In light of the above,
the failure to train persists to this day.

e. And in light of the above, the incident with and interactions between Mr. Kern,

Sgt. Wolf and Officer Lewis on September 22, 2022 were thus inevitable and

® Wright v. City of Euclid, 962 F.3d 852, 873 (6th Cir. 2020) (“there must be some substantial stoppage of the
officer's progress" and “statute also requires an affirmative act that interrupts police business; ‘[a] person may not be
convicted of the offense simply by doing nothing,”" and “[w]ith respect to the element of ‘purpose to obstruct,” ‘[a]
person acts purposely when it is his specific intention to cause a certain result.”"); Jones v. City of Elyria, 947 F.3d
905, 915 (6th Cir. 2020) (“refusing to comply with an officer's request is not enough”); Patrizi v. Huff, 690 F.3d
459, 464 (6th Cir. 2012) (advising someone not to identify themselves in response to an officer’s request is not
sufficient, nor are actions that do not actually prevent an officer from completing their duties, and complying with
officer demands to step back did not establish a violation, further, "[w]here a defendant's conduct is limited to
truthful speech, one cannot reasonably infer intent to obstruct official business unless the circumstantial evidence
clearly demonstrates intent,” and “such circumstantial evidence is lacking where an individual's conduct was
‘limited to arguing with the police officers,’”).
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foreseeable as a consequence of numerous aspects of a persistent and ongoing
failure to adequately train by the City of Cleveland Heights.

Pursuant to 28 U.S.C. §1746, I declare under penalties of perjury under the laws of the United
States of America that the foregoing Declaration is true and correct to the best of my knowledge
and belief and that such opinions are made based on facts I have been asked to assume are true,

otherwise supported by facts or evidence in this case, and based upon my personal knowledge,
education, training and experience.

Executed on December 5, 2024.
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The Curriculum Vitae of:

Jennifer L. Knight, Esq.

9200 Montgomery Rd.
Building E, Suite 18B
Cincinnati, Ohio 45242
(614) 746-4012
Jknight6291@yahoo.com
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Updated November 2024

Introduction

Jennifer L. Knight is a law enforcement professional with over 26 years of
experience in a major metropolitan police agency. She began her career in 1996 as an
officer with the Columbus (Ohio) Division of Police (CPD), in the 14" largest city in the
country (with over 1900 law enforcement personnel). During her tenure at CPD, Ms.
Knight was promoted four times, served in a variety of command positions and
operational capacities, and retired after serving as a Deputy Chief (second in command)
for three years.

Ms. Knight was an officer with CPD for nearly 10 years, serving as a uniformed
capacity in an urban area with the highest crime rate in the city. Ms. Knight served as a
Field Training Officer, a Defensive Tactics instructor, a member of the Crisis
Intervention Team, and as a member of the Officer Support Team when responding to
critical use of force incidents including police involved shootings. After being promoted
to sergeant in 2006, Ms. Knight remained in a patrol operations position, supervising
personnel and police responses in a wide variety of routine responses, tactical operations,
critical incidents, and conducted street level use of force investigations. Ms. Knight
continued her operational command after being promoted to the rank of lieutenant in
2009, where she conducted and evaluated complex investigations, oversaw daily
operations for 100-200 personnel, and planned and commanded the police response to
multi-jurisdictional events and rapidly evolving public safety events. In 201, as a
lieutenant, Ms. Knight was selected to serve as the CPD Discipline Grievance Liaison.
Ms. Knight was responsible for critically reviewing internal investigations, researching
and formulating the rationale for decisions, and providing opinions related to policy,
grievances and contractual provisions. Ms. Knight represented the Chief of Police in all
discipline and grievance matters and served as an advocate in matters of binding
arbitration.

Ms. Knight was promoted to Commander in 2012, the same year she was
accepted into Capital Law School (Columbus, Ohio). As Commander, Ms. Knight served
in a variety of executive leadership roles including Patrol Operations, Technical Services,
and as the Commander of Internal Affairs, reporting directly to the Chief of Police. Ms.
Knight graduated from Capital Law School in 2016 when she successfully passed the Bar
exam. Ms. Knight was promoted to Deputy Chief in 2019, where she continued her
operational and executive command. Ms. Knight oversaw training, recruiting, and
investigative units, managed and evaluated use of force investigations and allegations of
police misconduct, and developed and implemented police policy. Ms. Knight retired in
2023 to pursue a law career, and has represented police and unions in contractual
disputes, employment actions, and civil litigation.
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EXECUTIVE EXPERIENCE

FEB. 2021 - JAN. 2023
DEPUTY CHIEF — PATROL OPERATIONS NORTH, COLUMBUS DIVISION OF POLICE

Managed 500+ staff in patrol operations and proposed, developed, and instituted innovative ideas
designed to support patrol operations, community policing strategies, and other forward facing
Division programs. Reviewed and adjudicated internal Use of Force investigations and critical
incidents involving use of firearms.

FEB. 2019 - FEB. 2021
DEPUTY CHIEF — COMMUNITY SERVICES, COLUMBUS DIVISION OF POLICE

Managed and developed Division community policing strategy and operations including Youth
Services, Community Liaison officers, and juvenile offender diversion programs. Reviewed and
adjudicated internal Use of Force investigations and critical incidents involving use of firearms.
Managed training, recruiting operations, and property crime investigative units.

FEB. 2017 - FEB. 2019
COMMANDER — PATROL OPERATIONS, COLUMBUS DIVISION OF POLICE

Supervised approximately 300 sworn personnel, managed equipment and resources for patrol
operations, maintained multi-shift responsibility, and adjudicated all use of force and disciplinary
investigations related to operations. Proposed, developed, and instituted innovative ideas
designed to support community policing strategies and improve operations. Analyzed and drafted
conclusions and recommended discipline related to Use of Force firearm incidents based on
policy and best practices.

OCT. 2014 - FEB. 2017

COMMANDER - INTERNAL AFFAIRS, COLUMBUS DIVISION OF POLICE
Supervised the investigation of all complaints of police and civilian employee misconduct, EEO
allegations, internal allegations of serious misconduct, and criminal investigations of sworn and
civilian employees.

OCT. 2012 - OCT. 2014

COMMANDER - TECHNICAL SERVICES, COLUMBUS DIVISION OF POLICE
Responsible for purchasing, deploying and managing all Division computer hardware and
software applications and all fleet assets. Supervised all large-scale projects, identified new
technology, supervised testing, and procured funding for purchases. Managed fleet assets in
excess of $15 million. Developed and implemented the transition of the marked fleet to SUVs
equipped with idling technology designed to improve efficiency.

EDUCATION

MAY 2016

JURIS DOCTOR, CAPITAL UNIVERSITY LAW SCHOOL

Cum laude (3.6 GPA) graduate and recipient of the 2016 National Women’s Law Association
Award of Excellence. Member of the Criminal Law Association, focus in Labor and Employment
Law, and special training in mediation.
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MAY 2009
B.A. IN PUBLIC ADMINISTRATION, CAPITAL UNIVERSITY

Summa cum laude (3.9 GPA) receiving a B.A. in Public Administration, minor in Political Science.

DEC. 2015
FBI NATIONAL ACADEMY, QUANTICO, VA, SESSION 262

A professional development and leadership academy for select U.S. and international law
enforcement professionals.

NOV. 2014
POLICE EXECUTIVE LEADERSHIP COLLEGE, COLUMBUS OHIO, SESSION 66

Executive leadership training program focused on the practical application of leadership
concepts.

JUNE 2021
LEADERSHIP COLUMBUS, COLUMBUS, OHIO

Year-long selective leadership program for public and private Columbus professionals designed
to build collaborative relationships that will motivate graduates to take on local challenges

SKILLS

e Develop and plan ICS compliant multi- e |ead investigative efforts and policy
jurisdictional events and all hazards initiatives related to uses of force
incidents e Pursue and defend disciplinary cases

e Develop and implement use of force through the administrative process
training and strategies for large scale police e Evaluate policy, recommend discipline,
responses and recommend policy changes based

e |dentify and implement police policies on best practices

based on best practices

LAW ENFORCEMENT EXPERIENCE

FEB. 2011 - OCT. 2012

LIEUTENANT - DISCIPLINE GRIEVANCE LIAISON, COLUMBUS DIVISION OF POLICE
Critically reviews internal investigations, researches and formulates the rationale for decisions,
and provides opinions related to grievances and contractual provisions. Represents the Chief of
Police in all discipline and grievance matters and serves as an advocate in matters of binding
arbitration.

APRIL 2009 - FEB. 2011

LIEUTENANT — PATROL OPERATIONS, COLUMBUS DIVISION OF POLICE
Planned and commanded police response to multi-jurisdictional events and rapidly evolving
public safety incidents. Developed and implemented initiatives designed to reduce crime and
improve community engagement.
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MARCH 2006 — APRIL 2009
SERGEANT — PATROL OPERATIONS, COLUMBUS DIVISION OF POLICE

2000 - 2006
FIELD TRAINING OFFICER, COLUMBUS DIVISION OF POLICE

NOV. 1996 — 2006
OFFICER — PATROL OPERATIONS, COLUMBUS DIVISION OF POLICE

LEADERSHIP EXPERIENCE AND TRAINING

e FBI National Academy: Ethics and Leadership Seminar (2012)

e Civil Demonstrations Operations and Management Course (2012)

e Diversity Centered Leadership for Law Enforcement (2014), course instructor: Franklin Covey

e Planned, organized and supervised police operations for large scale National Incident Management
System-ICS events and festivals to include Ohio State University football games, Jazz and Rib Festival,
Arnold Classic, and Presidential visits (2009-2021)

e Oral Board member completing interviews during the selection process for new police candidates

e Member of the Crisis Intervention Team (CIT), a specially trained team of officers responding to
situations involving persons with mental illness.

e Member of the Officer Support Team, a specially trained team of officers responding to assist officers
involved in critical incidents (police involved shootings, death investigations).

e Supervised the Field Training Officer Program (2009-2011 and 2019-2021)

e |nstructor for Management and Leadership Training related to Discipline Grievance issues and Internal
Affairs procedures (2015-present)

e Instructor for Basic Supervisory Development Course (2012-present)

e OPOTA Instructor 2021-2022, Internal Investigations, course no. 01-050-21-01

LAW ENFORCEMENT TRAINING

e FEMA Professional Development Series Certification, U.S. Department of Homeland Security
e  Officer Safety and Survival Instructor Course completion (1998)

e Defensive Tactics Unit training instructor (1998-2000)

e SWAT Basic Tactical School (2002)

e Columbus Police Basic Supervisory Development Course (2006)

e Columbus Police Management and Leadership Training Course (2009)

e Bicycle Enforcement School (2017)

e Bicycle Rapid Response Training (BRRT) (2017)

LEGAL TRAINING AND EXPERIENCE

)

e Served on the team which facilitated a resolution with the DOJ following a “pattern and practice’
investigation (2000)
e Ohio Office of Collective Bargaining, Arbitration Training (2011)



Case: 1:23-cv-01327-CEF Doc #: 68-2 Filed: 12/06/24 14 of 14. PagelD #: 2383

e Chairperson for the Assignment and Transfer Committee, Labor Relations Board for the FOP and the City

of Columbus (2008-2017)

e Mediator for civil cases, Franklin County Municipal Court (2015)
e Representative for the Chief of Police in all grievance and arbitration hearings (2012-1014)

e Arbitration and Legal Analysis course (2015)

e Dispute Resolution and Mediation Certification, Capital Law School (2015)

PROFESSIONAL ASSOCIATIONS AND MEMBERSHIPS

e OHIO STATE BAR ASSOCIATION
e COLUMBUS BAR ASSOCIATION

e INTERNATIONAL ASSOCIATION OF CHIEFS
OF POLICE (IACP)

e OHIO ASSOCIATION OF CHIEFS OF POLICE
(OACP)

e JUVENILE DETENTION ALTERNATIVE
INITIATIVE (JDAI)

PUBLISHED ARTICLE

MEMBER OF OHIO ATTORNEY
GENERALS COMMISSION ON HUMAN
TRAFFICKING

NATIONAL ORGANIZATION OF
WOMEN LAW ENFORCEMENT
EXECUTIVES

OHIO POLICE OFFICER TRAINING
ACADEMY INSTRUCTOR

FRANKLIN COUNTY CRIMINAL JUSTICE
& COMMUNITY PLANNING BOARD

“Law and Policy Considerations in Response to Hate Crime,” Police Chief Magazine 86,

no. 2 (2019): 24-29

REFERENCES

OPOTA Executive Director Tom Quinlan (Retired Chief of Police, Columbus)

1650 State Rt. 56 SW
PO Box 309

London, Ohio 43140
740-845-2700

Deputy Chief Rhonda Grizzell (City of Reynoldsburg Police)

614-866-6622 (office)
RGrizzell@reynoldsburg.gov

Commander Christine Nemchev (Columbus Division of Police)

120 Marconi Blvd.
Columbus, Ohio 43215
CNemchev@columbuspolice.gov
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO — Cleveland Division

DEMETRIUS KERN : Case No. 1:23-cv-1327
Plaintiff

V.

NAFTALI WOLF, et. al.
Defendants

DECLARATION OF CHRISTOPHER WIEST

Pursuant to 28 U.S.C. 81746, the undersigned, Christopher Wiest, makes the following
declaration, under penalty of perjury under the laws of the United States of America, that the
facts contained herein are true and correct to the best of my knowledge and belief and that such
facts are made based on my personal knowledge:

1. My name is Christopher Wiest, and | am one of the counsel for the Plaintiff in the above
captioned matter.

2. Pursuant to FRCP 56(d), I and the Plaintiff cannot present by affidavit facts essential to
support certain aspects of Plaintiff’s opposition to Defendants’ Motions for Summary
Judgment.

3. First, the parties agreed that it would not be necessary to obtain records custodian
testimony as to Mr. Kern’s medical records, though we could certainly do so if necessary,
to the extent it is necessary to establish a hearsay exception.

4. Second, the parties agreed to bifurcate expert practice and certain mental health treatment
issues with respect to Sgt. Naftali Wolf. (Doc. 45). And the Court entered an order

bifurcating the case on expert issues. 1d.
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5. Plaintiff anticipates that Sgt. Wolf’s mental health records will reveal a racial animus that
was partially at issue with his PTSD and anxiety disorders. We have not had the
opportunity to obtain that information, though we believe it is highly relevant as to
malice issues at issue in certain of the state law claims, and thus summary judgment
should be deferred to obtain this information, to the extent it makes any difference in the
court’s adjudication of those claims.

6. In further support, Plaintiff has consulted with a potential testifying expert, who is a
licensed physician in the active practice of medicine, on the issues of medical causation
from the aspect of the injury to Mr. Kern as a consequence of his interaction with Sgt.
Wolf on September 22, 2022. That expert physician has requested to review certain of
Mr. Kern’s medical records before and after the incident, including the operative note for
Mr. Kern’s surgery, and we have not yet obtained this information, despite issuing
subpoenas to the hospital facility for same. We are still pursuing these records and have
agreed to provide same to Defendants once we obtain them. Plaintiff has timely been
pursuing those records for many months with Mr. Kern’s treatment providers, but there
has been administrative difficulty with the medical providers in obtaining same.

7. We thus anticipate presenting, via expert testimony, and within the time permitted to do
so (Doc. 45), medical causation testimony regarding the injuries from Sgt. Wolf’s use of
force against Mr. Kern on September 22, 2022 and necessary rotator cuff surgery that
stemmed therefrom (as well as other corresponding treatment for Mr. Kern’s shoulder).
That same expert is also expected to testify as to the reasonableness of the medical

invoices submitted for medical services related to the shoulder injury.
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8. We have not had full opportunity to obtain that information, and the information at issue
is stayed as part of the bifurcation, though we believe it is relevant to the Fourth
Amendment excessive force claim, and thus summary judgment should be deferred to
obtain this information, to the extent it makes any difference in the court’s adjudication
of that claims.

9. Plaintiff has been diligent in pursuit of this material, but agreed to the aforementioned
bifurcation to avoid (or at least delay) certain discovery disputes with Defendants.

10. Pursuant to 28 U.S.C. 81746, | declare under penalties of perjury under the laws of the
United States of America that the foregoing Declaration is true and correct to the best of

my knowledge and belief and that such facts are made based on my personal knowledge.

Executed on December 2, 2024.

i

Christopher Wiest





